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Preface -i-

PREFACE

onsumer Rights Commission of Pakistan (CRCP) has the pleasure to

introduce Model Consumer Protection Act for Pakistan. CRCP embarked

on this project of drafting the model law out of the realization that
consumers in Pakistan are not getting a fair deal and no legal recourse for redress
of complaints is available to them. One of the main objectives of CRCP is to
equip the consumer movement in Pakistan with pertinent legislation and statutes
for consumer protection and establishment of redress mechanisms. However, it is
also engaged in lobbying, research and training.

The consumer scenario in Pakistan is not very promising for the consumers, since
they are provided with low quality, unsafe, and hazardous goods and services.
There exist many laws, both federal and provincial, which separately deal with
different sectors of economic activity and consumer transactions. In addition to
the above laws, two consumer acts were passed in Pakistan in 1990s. These
included the Islamabad Consumer Protection Act, 1995; and the NWEFP
Consumer Protection Act, 1997. Their scope is restrictive and penalties given are
inadequate. The procedures given for the redress are expensive and lengthy.
Therefore these laws and legislations appear to be unable to address consumer
related problems and achieve their envisaged goals. This necessitates a
comprehensive legal and institutional framework to ensure speedy, inexpensive
and adequate consumer protection. Such a framework is essential to restrict unfair
trade practices and protect the rights of the consumer. It will also help in
restructuring economic activity on fair, sustainable and more competitive
footings.

In mid 1999 government of Punjab has shown some interest to legislate on
consumer protection. However, the proposed draft was duplication of North-West
Frontier Province Consumer Protection Act, 1997. At this point Consumer Rights
Commission of Pakistan (CRCP) decided to engage with the Punjab government
on the proposed Punjab Consumer Protection Bill. To improve the bill from the
consumers’ perspective a number of consultative meetings, both formal and
informal, with the consumer activists, lawyers, civil society organizations and
concerned government officials had been arranged. In the light of these
consultations, CRCP suggested amendments in the proposed Punjab Consumer
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Protection Bill, which were also debated and discussed in a series of seminars in
Islamabad, Rawalpindi, and Lahore. This helped CRCP in further refining the
proposed amendments.

Along with its engagement with Punjab government CRCP embarked on drafting
a Model Consumer Protection Act for Pakistan. It was decided to take a pro-active
approach and initiative instead of situational reactions to what government
proposal off and on; therefore, the model law, which is being proposed by CRCP,
addresses the multi-dimensionality of consumer protection regime in Pakistan.

The proposed law also attempts to supplement the efforts for decentralization by
providing adjudication of consumer grievance and making consumer councils
strong and capable of addressing problems at local level. People’s participation
and empowerment has been the major undercurrent of this document. Attempts
have been made to bring in mechanisms, which ensure people’s participation in
policymaking, monitoring and adjudication processes. The proposed law becomes
rather more significant for not only earning a fair deal to the consumers but also
triggering a process of decentralization and good governance in Pakistan. It is
hoped that the whole discourse on consumer protection, which lacks a legal
perspective, will now gain impetus from this publication.

While preparing the Model Act, consumer- related laws and pieces of legislation
of other countries particularly of South Asia were also reviewed, the details of
which are given in the explanatory foot-notes.

CRCP is engaged in lobbying for consumer legislation, and thus seek your
cooperation for the furtherance of the consumer cause in Pakistan and help put the
proposed Act on the statute books.

CRCP is thankful to Liberal Forum Pakistan and Friedrich-Naumann-Stiftung for
their support and encouragement for this publication.

Dr. S.H. Ansari
Trustee, CRCP
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Introduction 1

INTRODUCTION

‘O You who believe, fulfill all obligations.’(5:1)

‘O you who believe, eat not each other’s property by wrong means,

but let there be amongst you trade and business through mutual good-will.” (4:29)

1. In the contemporary context of globalization and growing emphasis on
free market economy, the necessity of comprehensive legislation and
effective institutional framework for efficient consumer protection can
hardly be over emphasized. Pakistan, in this regard, presents a dismal
picture and lags behind even many of the developing Asian Countries such
as Sri Lanka (1979), Thailand (1979) and India (1986), etc. The
recognition of the consumer as a legitimate stakeholder is a recent
development in Pakistan, though still in its early stages. A review of
different consumer related laws and legislations reveals that the treatment
of the consumer varies from total exclusion to partial accommodation in
various legislative schemes even in those that are of recent origin. This
situation has prompted for a pro-active approach with an aim to come up
with a model legislation for consumer protection, which could address all
the issues concerning consumers. During the process of drafting, the issues
ranging from legal definition of consumer to procedural problems in
effective consumer protection given the political, economic and juridical
context of Pakistan have been debated and addressed; some of them are

discussed below.
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2. In an Islamic oourtry like Pakistan that seeks to ‘Islamize’ its econamy
and legal system, it is pertinent to procee by taking into consideration the
Islamic normative position onany legislative subjed. The Islamic position
on consumer fals under the caegory of the laws of transadions or
mu'amlaa. The enphasis that the Holy Qur'an’ places on the sanctity of
promises and good trading pradices is obvious from the @owe verses.
Commenting on verse 5:1 Allama Abdulah Yusaf Ali observes the
meaning of obligations (uqud to include implied and express promises,
the formation and creaion o commercial or social contrads (agd). In
whatever relation a exchanges, personal, corporate or state, whenever
there is an exchange of promises, the aedion d expedations and
obligations, they must be discharged with horesty and mutual good will .
The broad definition d obligation would appea to cover an equally wide
range of obligees, in ather words, a wide definition d ‘ consumer' may be
arguably inferred from the said verses.

3. Reawmgnizing the relative inequality between the suppier or venda (or the
obligor) and the purchaser (the obliged in the market-place Muslim
jurists developed the ingtitution d hisab, an inspedorate of standards and
pradices, which was headed by the muhtasib® , commonly translated as an
‘ombudsman’. The state would also be resporsible for bre&ing cartels,
onopdies and to reduce hoarding, pricefixing®, urfair trade pradices, the
regulation o pubic sedor and uiliti es.* The muhtasib could take adion
against any state official, including the cdiph,judges, thosein

Y The Holy Qur'an: Text, Translation and Commentary, The Islamic Foundation: Leicester (UK),
reprint 1975 p. 238 fn. 682
2 Also referred to as sahbd as-sugq.

8 S.M YUSUF, Economic Justice in Islam, Kitab Bhavan: New Delhi, 1988 p. 96.
*S. WAQAR AHMED HUSAINI, Islamic Environmental Systems Engineering, Maanill an:
London, 198Q p. 99.
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authority, whether a Muslim or non-Muslim, to ensure that they fulfill their
obligations and that the rights of others are dully protected.’

4. Notwithstanding the sanctity of property, promises and the bargain, there
is an appreciation in the Islamic Law of the dangers of the principle of
caveat emptor, whereby the burden is on the buyer to secure the best
possible bargain and to be mindful of the circumstances. Instead Islamic
practice appears to shift the burden onto the supplier, thereby, leaning
towards the position of caveat vendor, let the vendor beware of his or her
supplies.

5. Under the English Common Law the principle of caveat emptor used to
prevail, wherein, the burden was entirely on the buyer to secure his or her
bargain. This, however slowly eroded by the intervention of statutory law,
namely, the Sale of Goods Act 1893. According to Patrick s. Atiyah:

The common law had itself largely modified the rigours of this rule
[caveat emptor] by 1893, but in several important respects the Act went
further than the courts ever did before it was passed.’

In Pakistan this move away from the principle of caveat emptor is evident
from various provisions of, inter alia, the Contract Act 1872 and the Sale
of Goods Act 1930. The protection offered to the Consumer, however is
minimal.

6. In the earlier legislation there is no evidence of any express consumer
oriented thinking. For example, statutes that deal with pricing issues are,

arguably, concerned with consumer related issues. But there is no

provision for consumer participation. This is largely due to the fact that at

> MUHAMMAD A. AL-BURAEY, Administrative Development: An Islamic Perspective, Kegan
Paul” London, 1985, pp. 291-292,fn. 25.
® The Sale of Goods, pitman: London, seventh edition reprint 1989, p. 100.

CRCP Publication



Introduction 4

the time the legislation was enacted there was very little consumer awareness.
Consequently, the matter of pricing is dealt with from the standpoint of the
government (representing the consumer) and the retailer or manufacturer. The
consumer as an independent and interested party is simply excluded form
participating in the pricing process. An example of such legislation is the
Price Control and Prevention of Profiteering and Hoarding Act, 1977 (the
“PCPPHA”), wherein the Federal government, acting through a Controller-
General of Prices and Supplies, may by order ‘provide for regulating the
prices, production, movement, transport, supply, distribution, and sale of the
essential commodity and for the price to be charged or paid for it at any stage
of the transaction therein.” There is no statutory provision to involve the
consumer in the matter of prices and supplies.

7. The government representing the consumer suffers from a conflict of
interest. For example, seeking to generate tax revenues from sales and
supplies, the need to accommodate the organized influence and pressure
from the suppliers, especially the powerful multinationals, and at the same
time representing the consumer. In other words, the government has its
own point of view that may conflict with what is in the best interest of the
consumer. From the consumer movement’s point of view supplies, and
pricing are consumer related matters and the legislative scheme should
now set forth a clear consumer welfare agenda, wherein active
participation by consumers is not only permitted but also facilitated.

8. A recent example of such a conflict was the Cement case’ that came
before the Monopoly Control Authority® (the “MCA”). Although the
Monopolies and Restrictive Trade Practices (Control and Prevention)

Ordinance 1970 makes reference to ‘public interest’ it does not state what

" MCA judgment in the matter of D.G Khan Cement & 15 Others, F.N,0.2 (274 (ENQ(CAO-
R&I)96 98, 20" February, 1999.
8 Monopolies and Restrictive Trade Practices (Control and Prevention) Ordinance 1970.

CRCP Publication



Introduction 5

constitutions public interest under competition anti-monopoly rules. The
purpose of competition policy and rules have been summarized by the
European Competition Law Writers, Paul Craig and Grainne De Burca, thus:

The general objectives of competition policy are based on the idea that
competition will secure to the consumer the desired goods at the lowest
price with the sacrifice of the fewest resources. In this sense competition
policy is a mechanism for promoting economic efficiency. ’

In the Cement Case the MCA found evidence of oligoplistic behaviour,
pricing fixing, and consequently ordered a reduction in the price of
cement. Whilst the manufacturers were confronted with the possibility of
the loss of profits, a cash-starved government was faced with a loss of
revenue, and the hapless consumer is liable to suffer the eventual burden
of such super-profits and high prices. Instead of supporting the MCA and
allowing the matter to go the courts, the government and the cement
manufacturers came to a settlement. Arguably, it was the consumer that
lost out. Again, there is no provision to hear the consumer point of views
on the matter. Furthermore, under the PCPPHA, cement is listed as an
essential commodity at item 53 in the Schedule thereto.

9. The Cement Case highlighted the additional problem of the inadequacy of
coercive power in case of failure to comply with its orders. The MCA
could only make recommendations'® to the relevant Government authority
for action to prevent the continuance of a particular situation. The
inadequacy of punitive provisions was cited in the judgment thus:

[Since] the Authority is restricted to make...within the powers as

vested under section 12(1) of said ordinance, the Authority is

’EC Law: Text, Cases & Materials, Clarendon Press: Oxford, 1996, p.227.
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10.

11.

12.

compelled to point out that it is moral obligation of cement
manufacturers to deposit the amount in excess of the rates
prevailing before the formation of the cartel in the Bait-al-Mal.
This observation, though not legally binding is morally forceful
and is, therefore recommendatory.”’

The penalties that are often available under legislation tend to be
inadequate in providing effective enforcement of the law. Penalties and
compensations have to be at a level and degree so that there is a realistic
deterrence. At present, the punitive measures in other legislation tend to be
only a little better that the moral obligation that the MCA could impose
upon the suppliers and manufacturers.

Even in recent legislation that created industry regulators such as National
Electric Power Regulatory Authority'? (the ‘NEPRA™ and Pakistan
Telecommunication Authority]3 (the ‘PTA”), there is no evidence of a
clear and consistent consumer welfare policy. In the case of NEPRA, the
emphasis is largely upon tariffs and pricing, whereas in the case of PTA
there is no mention of pricing but it does refer to the ‘interests of users’,
presumably that it will include price of telecommunication services.
Again, whereas NEPRA legislation has a clear definition of a ‘consumer’,
in the case of PTA, the statutory language refers to a ‘user’, which may
not include a consumer. In either case, there is no express power for
Authorities to award ordinary consumers financial compensation or
damages for any loss or harm suffered, which from the consumer point of
view renders the consumer provisions weak.

Furthermore, the government itself is currently a major service provider,
whether it is providing highways or policing, education or the health

1 Section 10(e)

U The

italics are mine and intended to highlight the resort to moral obligation and

recommendations for its force and effect. Para. 46, p. 31.

> Regulation of Generation, Transmission and Distribution of Electric Power Act 1997
( XL of 1997)

13 Pakistan Telecommunication (Re-Organization) Act 1996(XVII of 1996)
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service, the provision of drinking water of irrigation, or the administration
of justice, As such the government has its own point of view and interests
that do not necessarily coincide with the consumer interests.

13. Another example of such a conflict of interest is the recent regulation and
privatization process. Regulators are entrusted to monitor the sector,
whether it is telecommunication, electricity, gas, insurance or any other
industry. It is the responsibility of the regulators to make their
determinations based on, inter alia, the long-term development of the
sector, pricing, and the quality of service etc. whereas, for examples,
entities such as Pakistan Telecommunication Corporation Limited still
insist that they are government entities, operating in areas that no
commercial organization would cater for and at the same time generating
revenues for the state. This poses a conflict of what is in the public interest
in the circumstances. And at times when the state is cash starved, the
revenue generation arguments can have its own compulsion, which only a
morally and politically courageous government can overcome.
Government therefore cannot be the best arbitrator in the case of such
competing interests of consumers and service —providers and wherein the
state is an interested party in itself.

14. The provision of compensation or damages for the harm suffered by
consumers is consistently omitted or denied. For some reasons, the state
and legislators have shied away from providing compensation and
damages as statutory remedies. In the absence of statutory provision for
such monetary remedies, it is necessary to proceed under the civil
jurisdiction, contract and/or tort principles of law. Notwithstanding that
the Constitution of the Islamic Republic of Pakistan 1973, article 212 (1)
(b), provides for the establishment of special tribunals for tort cases, it
remains a neglected and under—developed area of law in Pakistan.
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15. Principles of tort law, however, present their own problems and
limitations. The complainant-cum-consumer must prove, on the balance of
probabilities, that the service provider was somehow negligent. Lord
Atkin, in the ‘milestone’ case, Donoghue v Stephenson [1932] AC 562
elaborated the tort principle, thus:

A manufacturer of products, which he sells in such a form as to show that
he intends them to reach the ultimate consumer in the form in which they
left him with no reasonable possibility of intermediate examination, and
with the knowledge that the absence of reasonable care in the preparation
or putting up of the products will result in an injury to the consumer, s life
or property, owes a duty to the consumer to take that reasonable care.'*

The consumer is thus placed at the disadvantage that he or she may not
have access to such information, which is in the possession of the supplier,
and supplier would not of course be willing to co-operate in the
circumstances, so as to establish negligence on the part of the supplier/
vendor.

16. Under contract law, the consumer may encounter other problems, inter
alia, the privity of contract rule'>. The consumer will probably not have
any contractual relationship between himself and the negligent
manufacturer, instead, the consumer will have to sue the retailer and the
retailer brings in the manufacturer. The results in a somewhat lengthy
legal process. Furthermore, the supplier has the financial strength to resist
legal action and the ordinary consumer may find it difficult to initiate legal
process due to the prohibitive costs in the circumstances. The Consumer

'* Also see Hedley Bryne & Co. Ltd. V Heller & Parmers Lid. [1964] AC 465.
' English tort cases such as Ross v Caunters [1980] ChD 297 and Junior Books Ltd. V The Veitchi
Co. Ltd. [1983] 1 Ac 520 constituted an attack on the doctrine of the privity of contract.
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thus suffers an inherent disadvantage vis-a-vis the manufacturer, retailer or
supplier.

17. Modern statute law proceeds by recognizing the difficulties that the
vulnerable consumer is faced with when attempting to proceed against the
service-provider or manufacturer. Effective consumer legislation has
changed the position from caveat emptor to that of caveat vendor. It
incorporates the actual reality that the supplier has a greater access to
resources and information that may not in fact be available to the
consumer. Since the information is within the supplier’s reach, the
supplier would be able to discharge the evidential burden relatively with
ease. The consumer has therefore a real opportunity to have his or her
grievance heard and redressed.

18. In Pakistan, it is a dismal fact that the few good law books with an index
do not contain an entry under the category of ‘consumer’, which is
indicative of the absence of the consumer point of view from mainstream
legal thinking, writing and law-making. As the consumer movement
organizes and asserts itself there will then be an increased awareness and
an effective incorporation of the consumer point view. For the moment,
however imperfect the present legislation, it is reassuring that a start has
been made with consumer legislation and the incorporation of the
consumer as an important stakeholder. An Example is NEPRA, wherein
the consumer is recognized as an affected party and therefore having a
legitimate interest in the process of fixing the electricity tariff.

19. At the socio-political level, consumer protection is an attempt to empower
people by recognizing them as stakeholders in the provision of services
and goods, whether it is a private or the public sector provider. And as
such the citizen has a legitimate expectation to be consulted and
compensated for any harm suffered. The purview of effective consumer
legislation must, therefore, proceed from an everyday transaction of
purchasing essential goods and services from a village retailer and extend
to the state as an important service provider.

CRCP Publication



Introduction 10

20. In the United Kingdom, even the bureaucracy’s relationship with the
citizen’s, as consumer has been made explicit in the Citizen’s Charter,
whereby the bureaucracy is required to function as a private sector
service-provider. The bureaucracy is required to publish their performance
in accordance with a published performance criterion. Offices and
departments in the same ministries are thereby subject to the discipline of
competition and rendered accountable to the consumer. Hence, the
performance of one area passport office could be measured against the set
performance criteria. If the privatized public utilities and monopolies, such
as the railways or airlines, failed to provide a sufficient quality service, the
consumer is entitled financial compensation.

21. Notwithstanding the convergence of rules for international trade and
exchange within Pakistan, specific consumer legislation has been enacted
at the Federal and provincial levels. For instance, in the territory of the
Federal capital, the Islamabad Consumer Protection Act is applicable,
whereas in the NWEFP, it is NWFP Consumer Protection Act 1997. In
other territories of Pakistan there is no specific consumer protection
legislation'®. The problems with these Acts are numerous. Consumer
rights and welfare are given discriminatory treatment purely on the basis
of the accident of location, whereas the consumer as a citizen of Pakistan
must be provided with equal protection irrespective of his or her position
or locality within the country.

'® The provinces of Sindh and the Punjab are also considering suitable consumer protection
legislation.
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22. No doubt, the consumer movement in Pakistan will eventually pick up and
seek to secure a nation-wide consensus on these and other such issues.
With the present publication the intention is to provide comprehensive
model legislation and equip consumer movement with relevant legal input
having an immediate and significant bearing on consumer rights in

Pakistan.

M.SK
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A MODEL CONSUMER PROTECTION
ACT FOR PAKISTAN

An Act to provide for the promotion and protection of
consumer interests and welfare in Pakistan'.

' Consumer rights are currently dealt as a provincial subject.
However, during the course of drafting the Act some jurists and civil
rights activists were of the view that there should essentially be a
federal legislation on consumer protection in order to ensure
uniformity and equality of treatment for citizens of Pakistan qua
consumers. The second argument advanced in this regard is centered
round the centralized state structure and quantum of services
provided and supported by Federal government. Nonetheless, a
sizable number of jurists and activists believe that consumer
protection has to be a provincial subject. However, for efficient
implementation they support the idea of coordination among federal
and provincial governments through some kind of administrative
structure. They view any legislative scheme envisaging consumer
protection essentially within the frame of decentralization of power,
lean government and provincial autonomy. Their second argument
emerges out of pragmatism that it will be difficult to effect a
constitutional amendment to put consumer protection on the Federal
List.

Consumer Rights Commission of Pakistan (CRCP) is in support of
further devolution and the decentralization of powers. The attempt
here is to devise the most effective mechanism to protect and enforce
consumer rights and welfare keeping in view the nature and
dynamics of economic activity and consumer culture in the Pakistani
context. An attempt has been made to propose a model legislation
that can be enacted both by the Federal and provincial governments.
However, it is important to retain uniformity and equality of
treatment between the citizens of Pakistan qua consumer, the same
effect may be achieved by enacting the same legislation in all the
provinces. However, it must be supplemented by putting the Federal
structures in place. The structure for the Federal government, the
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WHEREAS it is expedient to provide legal protedion for
the @nsumer, the promotion d fair commercial pradices,
spealy redress of consumer complaints, the promotion and
protedion d interests of consumers, consumer welfare and
matters arising out of or conreded therewith?:

It is hereby enaded as foll ows:

Short title
extent,

commencement
and appli caion:

CHAPTER-I

PRELIMINARIES

1. Short title, extent, commencement and application:

(i)  This Act may be cdled the Pakistan’/Provincial
[Enter name of Provincg Consumer Protedion
Act 2000.

Capital Territory and Federally Administered Areas has been
discused in Chaptertll of the Act. In addition to consumer
protedion, the proposed Act also attempts to suppgement the dforts
for decentrali zation.

2 It is recognized that it may be difficult to effedively ded with the
varied goods and services by means of a single scheme of legislation
as proposed herein. For example, in the banking sedor it may be
more dfedive to pu into operation the Banking Ombudsman. It is
hoped that as consumer awareness increases and the @nsumer
sentiment is grengthened legislators will perforce ensure that the
consumer viewpoint is taken into consideration whilst legislating,
with the result that consumer welfare will be nsidered in the
respedive aess and adivity and be included in the related
legidlation.

3 Pleasse refer to fn. 1above.
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(i1) It shall extend to the whole of the Islamic
Republic of Pakistan/ Province [Enter name of
Province].

(iii)) It shall come into force immediately.

(iv)  Save as otherwise expressly exempted by the
Government of Pakistan on the grounds of
national security’ [or in the public interest]
through a notification, this Act shall apply to all
goods and services.

2. Definitions:

In this Act, unless there is anything repugnant in the
subject or the context otherwise requires:

(a) “Complainant” means:
(1) a Consumer;
(i1) a recognized consumers association; and

(iii)  the Federal Government, the Provincial
Government, Consumer  Protection
Councils, a local body or any person or
agency authorized by the aforesaid on
their behalf to lodge a complaint.

* With this qualification of ‘national security’ or ‘in the public
interest’ it is intended that the Government of Pakistan will have
limited opportunity to restrict the operation of this Act and if any
such restriction is sought it will have to be justified on cogent
grounds. For example, defense related industries would in our view
possibly have some justification for being exempted under the
‘national security’ or ‘in the public interest’ proviso.

Definitions:
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Explanation: For the purpose of this ®dion
dreqognized consumer asociatior® means any
voluntary consumer association registered uncer
the Companies Ordinance 1981(XLVII of 1984
or the Society Registration Act, 1860 (XXI
Ordinance of 1860 or the Voluntary Welfare
Agencies (Registration and Control) Ordinance,
1961, Trust Act 1882 @ any other Law for the
time being in force and Consumer Cooperative
Societies registered undx the Cooperative
Societies Act, 1925 @ such ather association as
may be prescribed.

995

(b) “Consumer’ means any person who:

® At present there is no uriversaly agreed definition d the term
consumer for legal purposes. However, its definition has been
attempted and debated at length by various jurists and consumer
adivists, and a good ced of literature is available, for example,
Nadel (1977, Smith (1990, Sethi & Seetharaman (1994, Rachagan
(1997, etc.

(@

The definition d consumer in the guidelines given for a
Model Law for Consumer Protedion in Asian courtries,
drafted by Dr. Sothi Rachagan defines consumer as a person
who aaquires or uses goods or services of a kind adinarily
aqquired for personal, damestic, or househod use of
consumption; and daes not aayuire the goods or services, or
hod himself or herself out as aaquiring the goods or
services, primarily for the purpose of re-suppying them in
trade; or consuming them in the wurse of a process of
production a manufadure; or in the cae of goods, repairing
or treding in trade other goods or fixtures on lands.
Consumer related legislation in the developing courtries has
been reviewed by Dr. S. Sothi Rachagan in order to draw out
their comparison and contrast, which is st forth herein
below:
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(b)

(c)

(d)

The Brazilian Consumer Protection Code 1990 (BCPC)
contains four definitions of the term consumer. The first two
definitions are general or residual and apply when either of
the other two specific definitions are not applicable. The
third definition applies only to products and services
liability, whereas the fourth definition applies only to
commercial practices. The BCPC offers protection to legal
entities regardless whether they are profit-making or not in
nature. However, the corporate consumers are provided
protection only when they use goods or services as end
users.

The Consumer Act of Philippines 1991 (CAP) restricts the
definition of consumer to a ‘natural person’, who is a
purchaser, leasee or recipient of consumer products, services
or credit. This definition is further amplified in the definition
of consumer products and services as meaning ‘goods,
services and credits’, which are primarily for personal,
family, household, or agricultural purposes. In contrast to the
BCPC, the CAP excludes all corporations including
charities. However, it is important to note that it includes all
goods bought by individuals for agricultural purposes, even
when the individual is a large-scale planter engaged in
wholly commercial agriculture.

The Indian Consumer Protection Act 1986 (ICPA) provides
two definitions of consumer; one in relation to goods and the
other in relation to services. In relation to goods, it excludes
persons who obtain goods for resale or any commercial
purpose, thus excluding self-employed persons. It was
amended in 1993 to change definition in order to include
self-employed persons in it by way of an explanation, which
qualifies that ‘commercial purpose’ in the definition does
not include use by consumer of goods ‘bought and used by
him exclusively for the purpose of earning his livelihood by
means of self-employment.” However, the definition of
consumer in relation to services is broad, and includes not
only persons who hire any service for themselves for a
consideration but also beneficiaries of such services.
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(1) consumes any goods or services,
irrespective of any consideration paid or
promised, but does not include a person
who obtains such goods for resale or for
any commercial purpose. ‘Commercial
purpose” does not include use by a

During the course of drafting the model law, consumer legislation in
the developing countries and the existing and proposed legislation in
Pakistan, i.e. Islamabad Consumer Protection 1995, North West
Frontier Province Consumer Protection Act 1997, the proposed Bill
for Consumer Protection in the Punjab 1999 and the proposed
Consumer Protection Ordinance for Sindh 1999, have been
thoroughly reviewed. These legislations reveal that the legal
definition of consumer has been borrowed from the Indian Consumer
Protection Act 1986 (ICPA), without contextualising it to address the
local realities. Therefore, the term consumer needs to be re-defined
in the proper context of Pakistan keeping in view the nature of the
market and quantum of services provided by the state. It is important
to point out that the consideration paid or promised is central theme
in defining a consumer in Indian Consumer Protection Act 1986
(ICPA), and this consideration constitutes the basic aspect of the
right of a consumer to invoke the said Act.

The view entailing the borrowed definition of consumer from ICPA
has not been supported by a considerable number of jurists and legal
practitioners in Pakistan. They are of the view that direct and indirect
taxes do constitute consideration, and thus the definition of
consumer as included in ICPA should not be retained.

CRCP, however, considers consumer as a broader category than that
of the customer, so it not only includes customer in the category of
consumer but all goods and services as well. Mindful of the
marginalised and those who can not stand in the market place as
customers, it also includes those who are provided with some
services prima facie for free by the state like sanitation, health, etc.,
since state is the major service provider. Thus the state should be
brought within the ambit of this legislation.
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(c)

(d)

(e)

()

(@)

(h)

consumer of goods bought and used by
him exclusively for the purpose of
earning his livelihood, by means of self-
employment; and

(i1) includes any beneficiary or the end user
of such goods or services.

“Consumer Court” means the District
Consumer Court or the Consumer Bench of the
High Court established for trying cases falling
within the ambit of this Act;

“Council” means the Consumer Protection
Council established under Section 9;

“Defect” means any fault, imperfection,
shortcoming or inadequacy in the manner,
nature, quantity, standard and quality of
performance which is required to be maintained
by or under any law or practice for the time
being in force or has been undertaken to be
performed by a person in pursuance of a
contract or otherwise in relation to any service
or good;

“Goods” means goods as defined in the Sale of
Goods Act 1930 (IIT of 1930);

“Government” means the Government of
Pakistan; or of the respective province;6

“Laboratory” means a laboratory established
or recognized by the national/provincial
Consumer Protection Council and includes any

® please see fn 2.
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(1)

G

such laboratory or organization established by
or under any law for the time being in force,
which 1is maintained, financed, aided or
recognized by the Government for carrying out
analysis or test of any goods with a view to
determining whether such goods suffer from
any defect;

‘Manufacturer’” means a person who:

(1) makes or manufactures any goods or
parts thereof; or

(i1) does not make or manufacture any goods
but assembles parts thereof made or
manufactured by others and claims the
end product to be goods manufactured
by himself; or

(iii)  puts or causes to be put his own mark on
any goods made or manufactured by any
other manufacturer and claims such
goods to be goods made or
manufactured by himself;

Explanation: A branch office, and a
‘subsidiary’, as defined by section 3, Companies
Ordinance 1984, shall be deemed to be the same
as the parent or the holding company;

‘Notification” means a notification published
in the official Gazette;
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(k)

@

(m)

Rules? mean rules issued by the
national/provincial’  Consumer  Protection
Council under section 15;

aServices® include services of any description
which are made available to actual or potential
users and include the provision of facilities in
connection with banking, financing, insurance,
transport, manufacturing, processing,
accounting, supply of electrical, mechanical or
any other form of energy, boarding or lodging,
entertainment, medicine, education,
construction  work, amusement, catering
security, or providing news or other
information, and similar other services.

@nfair Trade Practic® means a trade
practice which a person for the purpose of sale,
use or supply of any goods or provision of any
service or for their promotion, adopts one or
more of the following practices, causes loss or
injury through hoarding, black-marketing,
adulteration, selling of expired drugs, foods and
commodities unfit for human consumption, or
charging for the goods and services in excess of
the prices fixed by an authority authorized to do
so under any law for the time being in force or
in furtherance of such sale, use or supply makes
any statement, whether orally or in writing or by
chalking on walls or through sign boards or
neon-signs or by distributing pamphlets or by
publication in any manner, including electronic
media, by:

" Please see fn. 2.
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(1)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

falsely representing that the goods or, as
the case may be, services are of a
particular standard, quality, quantity,
grade, composition, model, style or
mode;

falsely representing any rebuilt, second-
hand, renovated, reconditioned or old
goods as new goods;

falsely representing that the goods or, as
the case may be, services have
sponsorship, approval, performance,
characteristics, accessories, uses oOr
benefits which such goods or services do
not have;

falsely representing that the seller or the
supplier has a sponsorship or approval or
affiliation which such seller or supplier
does not have;

falsely representing that the goods or
services offered fulfil the prescribed
standard fixed by local and international
authorities;

giving misleading representation of the
need for, or the usefulness of any goods
or services;

falsely giving to the public any warranty
or guarantee of the performance,
specification,  required ingredients,
efficacy or length of life of a product or
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(viii)

(ix)

(x)

(xi)

any good that is not based on an
adequate or proper tests thereof:

Provided that where a defense is raised
to the effect that such warranty or
guarantee is based on adequate or proper
test, the burden of proof of such defense
shall lie on the person raising such
defense;

falsely offering for sale or on lease any
premise, house, apartment, shop or
building with specified facilities or with
the promise to deliver possession thereof
within a specified period or without any
escalation in price or by falsely
representing that such premise, house,
apartment, shop or building is being
sold, built or constructed in accordance
with the approval of plans, specification
and approval of the concerned
authorities;

misleading the public concerning the
price at which a product or products or
goods or services have been or are
ordinarily sold or provided;

giving false or misleading facts
regarding facilities available in the
educational institutions or falsely
representing that such institutions have
proper approval of the concerned
authorities or organizations;
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

falsely representing for provision of
services by professionals and experts,
including medical practitioners,
engineers, architects, advocates,
mechanics, teachers, hakeens and
spiritual healers;

giving false or misleading facts
disparaging in the goods, services or
trade of another person, firm, company
or business concern;

advertising for the sale or supply, at a
bargain price, of goods or services
which are not intended to be offered for
sale or supply at such price;

offering of gifts, prizes or other items
with the intention of not providing them
as offered or creating the impression that
some thing is being given or offered free
of charge when it is fully or partly
covered by the amount charged in the
transaction; and

falsely gives description of goods,
commodities and services offered
through mail order.

Act not to 3. Act not to supersede any other law:

supersede any
other law:

The provisions of this Act® shall be in addition to and

¥ The supersession clause is a much-debated clause. Some jurists are
of the view that the normal principles of law should apply repealing
earlier laws, whereas others are of the view that it should be an
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not in supersession of the provisions of any other law
for the time being in force.

Information about goods:

Every manufacturer of goods shall publish or mark on
every packet or container the maximum retail price, the
nature, standard or type and other specification of
ingredients or materials therein, including weight, size,
measurement or volume, details of ingredients, date of
manufacture and expiry where appropriate, as the case
may be, having regard to the commercial practice in
relation to those goods, the name, address and contact
number of the manufacturer or in the case of a packer
or importer, the address and contact number thereof.

Prices to be exhibited at business place:

Unless a price catalogue is available for issue to
customers, every vendor shall exhibit conspicuously in
his shop or display center a notice specifying the retail
or wholesale price, as the case may be, of every good
available for sale in that shop or display center.

addition to the existing laws since it does not cover all possible
consumer transactions. Secondly, the Act does not envisage any
criminal penalty, therefore, there is a need of other statutes too in
order to govern other areas of consumer protection, which are
difficult to cover under the same Act, or may lead to some
anomalies. Thirdly, other laws stipulating criminal punishment
should also stay there.

CRCP recommends that it should not supercede the existing laws
until its possible linkages with other laws are explored during the
course of practice, and most importantly, the execution and

Information
about goods:

Prices to be
exhibited at
business place:
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6. Strict liability of Retailers’:

(a) The Manufacturer or supplier shall ensure that
goods and services supplied do not involve
Unfair Trade Practices or in breach of this Act.

(b) In the event of any retailer supplying goods, for
which any duty or tax has not been paid thereby
depriving the Consumer of the benefit of a
Manufacturer’s guarantee or warranty ", the
retailer shall be responsible for any damage,
loss or harm suffered by the Consumer and shall
be deemed to have issued guarantee cover for
one (1) year from the date of supply''.

implementation of this proposed Act is observed in practice for some
time.

? Other than manufacturers, the retailers should also be held strictly
liable for supplying defective goods and services to the consumers.
This clause is important for two reasons: first, that retailers are more
aware having adequate information about the weight, size,
measurement volume, details of ingredients, date of expiry and other
unfair trade practices as defined under unfair trade practice, as
compared to the consumers. Therefore, the retailers should be more
cautious about trade practices and should not sell or provide
defective goods and services to the consumers. However, if they do
so, they should be strictly and equally held liable along with the
manufacturers. Secondly, given the nature of Pakistani market
flooded with smuggled items, the liability of retailers becomes
essential in order to check unfair trade practices.

' This refers to the incidence of smuggled goods.

"It is important that the consumer is not left without cover against
defective goods, which may happen particularly in the case of
smuggled goods. The deemed guarantee covers such a situation, it
may therefore be necessary to draft a standard guarantee based on
the kind currently available in the market for a particular good.
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(c)

The Manufacturer, and in the case of goods, for
which any duty or tax has not been paid thereby
depriving the Consumer of the benefit of a
Manufacturer’s guarantee or warranty, the
retailer will be held strictly liable in case of any
personal injury or death suffered by a
Consumer'”.

7. Receipts to be issued to the purchaser:

Every trader who sells any goods or extend any service
shall issue to the purchaser thereof a receipt setting out:

(a)
(b)

(c)
(d)

(e)

the date of sale;

the specifications and other identifying
particulars of the goods sold or service
provided;

the quantity and price of the goods and services;

the nature of sale, that is to say, whether
wholesale or retail; and

the name and address of the seller;

Provided that if a trader uses an electronic machine for
preparation of receipt in respect of the sales made such
receipt shall be taken as sufficient compliance with the
requirements of this section.

"> This will render the supplier strictly liable for any personal injury
or death caused to the end consumer by the goods or services

supplied.

Receipts to be
issued to the
purchaser:
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8.

Prohibition of false advertisement, etc.:

(a)

(b)

Notwithstanding anything contained in any
other law for the time being in force, no
company, firm or person shall advertise in any
manner not authorized by law for the sale or
hiring of goods or services or any property,
moveable or immovable, or solicit deposits for
repayment at higher rates of profit or interest
and thereby causes loss to any consumer,
whether financial or otherwise.

Notwithstanding any punishment provided for
making misrepresentation, false or misleading
advertisement in any other law for the time
being in force, the company, firm or a person
making such advertisement shall be liable to
pay such compensation as may be directed by
the court for causing loss to the person affected
by such advertisement.
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CHAPTER-II
COUNCILS

9, The Councils™;

(a) Within three months after the commencement of
this Act, the Government will, by notification in
the Gazette, establish Consumer Protection
Councils on national,14 provincial and district
levels.

" Rachagan (1997) while describing guidelines for model law for
Asian countries, suggests that every model law must envisage an
appropriate administrative structure for consumer protection. Such
structures have been provided in the Indian Consumer Protection
Act, and all the existing legislation in Pakistan like Islamabad (1995)
and NWFP (1997). Proposed bills such as Punjab (1999) also have
structures in the form of Provincial and District Consumer Protection
Councils. The difference between the composition of such structures
in Indian and Pakistani legislations is that in the former, consumer
protection is a federal subject, whereas in the latter it is a provincial
subject.

Such structures are available in a number of countries with variation
of scope and functions, like UK Office of Fair Trading, Hong Kong
Consumer Council, Sweden National Board for Consumer Policies,
etc. In Pakistan there are proposals to assign the task of checking
unfair trade practices to Monopoly Control Authority (MCA). In
addition, the Report submitted by Pakistan Legal & Judicial Reform
project (1999) also suggests to establish an office or an organization
which could receive and process the complaints of the consumers.

' The national and provincial Consumer Protection Council (CPC)
will negotiate and coordinate with national bodies and the respective
Governments on matters of consumer welfare. Whereas the district
CPC shall largely interact at the grass-root district level, whereby it

The Councils:
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10. The Composition' of National Consumer Council:

(a) The Minister in charge of Consumer Affairs'® or

will be concerned with the actual operation of consumer legislation,
consumer needs and monitor consumer welfare in the district.
Furthermore, it will seek to involve the public in its work. The
possibility of a divisional council does not in real terms enhance the
effectiveness of promoting consumer welfare and rights, it simply
operates as another tier of administration.

"> Composition of Consumer Councils is different in various
legislations with varying proportion of official and non-official
members. However, in some countries such bodies are more or less
bureaucratic set-ups as in case of Britain. Rachagan (1997) proposes
that such structures should consist of not less than twelve and not
more than eighteen members. This composition has been suggested
on the assumption that ‘it should be large enough to accommodate
differing views and yet small enough to function effectively’
(Rachagan 1997). The proportion of membership proposed is as
follows;

(a) one third of its member must be representatives of
consumers and must be nominated by consumer
organizations,

(b) one third of its member must represent producers and

suppliers of goods and services and must be nominated by
traders and industry groups, and

(o) one third of its members must come from government
agencies directly involved in the enforcement of important
consumer protection measures.

Mirza and Banuri recommend a National Consumer Protection
Agency (NCPA) which starts off with an assumption that
constitution and legislative impediments should be taken care of. It
necessitates a constitutional amendment to put consumer protection
on the Federal list. For details see fn 2 as well.
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any other minister, as the Government may
deem appropriate, will be the Chairperson of the
Council.

(b) In addition to the Chairperson, the Council will
have 18 members including'”:

(1) Secretary Industry;

(i1) Secretary Trade and Commerce;

' Currently, no such ministry exists. However, CRCP is lobbying
for an independent ministry or at least a division responsible for
consumer affairs. Until it is realized the minister for industries/trade
and commerce could be appointed to chair the council.

17 Existing legislation for Islamabad (1995) and NWFP (1997), as
well as the draft bill for Punjab (1999), do not provide adequate
representation to non-official members and particularly consumers
with relevant experience and expertise in the Consumer Protection
Council. The councils are overwhelmed with official members
amounting to seven out of nine. However, the draft proposed for the
province of Sindh by The Helpline Trust, Karachi, proposes two
bodies; namely, Advisory Board comprising of seven members, all
non official and a Consumer Protection Council comprising eleven
members, all non-official and recommended by the Advisory Board.
It is evident from the foregoing discussion that none of the consumer
protection legislation either proposed or enacted has been mindful of
the nature of the composition of the council. Either there is an
absence of official members or under representation of non-official
members and glaringly missing consumer representatives. Even
where consumer representatives have been given space, their
nomination and finalization for the council has been declared
discretion of the official executive members. The composition of the
council recommended here is sensitive to the proportion of non-
official members.
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(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

Secretary Agriculture;

Two members from each provincial
Council, one official and one non-
official;

One Representative of Pakistan Bar
Council;

One Representative from the Federal
Chamber of Commerce and Industry;

One Representative of Small Traders;

One Representative of a Voluntary
Woman Organization;

Three Representatives of recognized
national Voluntary Consumer
Organization or Organizations.

11. The Composition of Provincial Consumer Council:

(a) The Minister in charge of Consumer Affairs or
any other minister, as the concerned provincial
government may deem appropriate, will be the
Chairperson of the Council.

(b) In addition to the chairperson, the Council will
have 10 members including:

(1)
(ii)
(iii)

Secretary Industry;
Secretary Trade and Commerce;

Secretary Agriculture;

CRCP Publication



Model Consumer Protection Act — 2000

33

12.

(iv)

v)

(vi)

(vii)

(viii)

One Representative of Provincial Bar
Council;

One Representative from the Provincial
Chamber of Commerce and Industry;

One Representative of Small Traders;

One Representative of a Voluntary
Woman Organization;

Three Representatives of Reputable
Consumer Organizations/ Civil Society
Organizations.

The Composition of District Consumer Council : *8

(a)

(b)

(c)

The members of the Council shall elect from
amongst themselves a Chairman of the Council.

The Deputy Commissioner of the Concerned
District will be the Secretary of the Council.

In addition to the Chairperson, the Council will
have 10 members including:

(1)

(ii)
(iii)

District Head of the Department of
Agriculture;

District Head of Food Department;

District Health Officer;

' Same structure may be adopted for Capital Territory and Federally

Administratered Areas.

The
Composition of
District
Consumer
Council:
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13.

(iv)  One Representative of the District Bar
Council;

V) One Representative of Small Traders or
Shopkeepers;

(vi)  One Representative of the District
Chamber of Commerce;

(vii) One Representative of a recognized
voluntary women organization;

(viii) Three Representatives of consumer/civil
society organizations;

Explanation: In case of absence of Consumer
organizations or associations three
representatives will be taken from any
registered civil society organization.

Meetings and Procedures of the Councils:

(a)

(b)

(c)

The Councils shall meet as and when necessary
at such time and place as the concerned
Chairperson may fix;

Provided that not more than a period of two
months shall intervene between the two
meetings of the concerned Council.

In the absence of the Chairperson, the members
present in the meeting shall elect one of its
members to act as Chairperson.

The quorum of the meeting of the Council shall
be five (5) with at least two (2) consumer

CRCP Publication



Model Consumer Protection Act — 2000

35

representatives present19 of the total permanent
members.

(d) Subject to section 13(3) above®, the existence
of any vacancy in, or defect in the constitution
of, the Council shall not invalidate any act or
proceedings of the Council.

(e) The non-officials members of the Councils will
be nominated by their respective
organizations.”'

(f) The Council shall observe such procedure in the

transaction of business as may be given under
the Rules by the national / provincial**consumer
protection councils.

14. Objects and Functions of the Councils:

(a) To determine, promote and protect the rights
and interests of Consumer, including:

' CRCP strongly feels that no business of the council should be
conducted in the absence of the consumer representatives
whatsoever the reason may be.

" Any defect in the composition of the CPC would not invalidate
any action of the Council meeting, provided the quorum requirement
is satisfied. In other words, if the quorum requirement is not satisfied
a proper meeting as required under this Act can not be held.

*' 1t is necessary to avoid appointments on political or personal
considerations by the concerned governments. Besides, it is
important for the independent functioning of voluntary organizations
and the strengthening of civil society participation.

22 please refer to the comments in fn.2.
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(b)

(c)

(1)

(ii)

(ii)

(iv)

v)

(vi)

Protection against marketing of goods
and services which are hazardous to life
and property;

The provision of information about the
quality, quantity, potency, purity,
standard and price of goods and
services;

Access to goods and services at
competitive prices;

Effective redress for consumer
grievances;

The provision of consumers education;
and

Easy availability and a fair price for
Essential Services>® and Goods.**

To establish or certify one or more Laboratories
for conducting analysis and comparative testing.

To set up one or more research institutes to
conduct research on and investigation of
consumer related issues.

23

All services provided by the public sector and the federal,

provincial or district governments are deemed to be Essential

‘Services’.

2* Essential Goods/Commodity include essential food items, as
defined by schedule II and section 2(c) of Price Control and
Prevention of Profiteering and Hoarding Act 1977.
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(d) To assist and facilitate consumer groups and
organizations in their work.

(e) To organize training courses on consumer
protection and related concerns for magistrates,
judges of consumer courts, other concerned
government officials and members of civil
society organizations.

(f) To co-ordinate between the Government,
Manufacturers, producers, suppliers and
Consumers for promotion and protection of the
interests of consumers.

(g) All persons, bodies or organizations, both
official and non-official, shall comply with the
direction of the Council and extend help in
advancement of its objects and functions.

15. Rules:

The national/provincial®® Consumer Protection Council
shall issue Rules to facilitate the working and
operation, and to provide and regulate the procedure of
the national and other Consumer Protection Councils
established hereunder.

16. The Consumer Welfare Fund:

(a) Federal, provincial and district government will
set up a Consumer Welfare Fund with an
appropriate grant. It will be administered by the
respective Consumer Protection Council and
further strengthened by private donations, grants
from international donors and Penalties awarded

% Please refer to fn. 2.

Rules

The Consumer
Welfare Fund:
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by Courts. The Fund will be used to facilitate
the functioning of the Councils to achieve their
objectives.

(b) Penalties awarded by the Court/Bench shall be
deposited by the Court/Bench in the Consumer
Welfare Fund of the district where the cause of
action is tried®® and a notification of the penalty
amount thereof shall be provided to the related
provincial and federal Consumer Protection
Councils.

%% Once the penalty amount is deposited with the District Consumer
Welfare Fund, thereafter, a further distribution of the penalty amount
may be effected between the district, provincial and federal CPC in
accordance with the Rules.
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CHAPTER-III
CONSUMER COURTS
17. Establishment of Consumer Courts: Establishment
of Consumer
Courts:

(a) There shall be established for the purpose of this
Act the following courts:

(1) One or more Consumer Courts in each
. .27
District Court of Session.

*7 The precise nature of the mechanism to protect consumer interests
and provide redress to consumers, in case a grievance occurs has
been central to the legal debate of consumer protection. Such
arrangements have been provided by legislative intervention in
various countries. It ranges from normal judicial course to the
establishment of tribunals, consumer ombudsman, and special
agencies. For instance:

(a)

(b)

(©)

(d)

Some of these legislations do not empower themselves with
any legal force or penal sanctions like of Consumer
Protection Fundamental Act, 1996 of Japan.

The Sri Lankan Consumer Protection Act, 1979 relies
heavily on criminal law sanctions.

Consumer Protection Act, 1979 of Thailand opts for
administrative law and establishes three statutory
organizations to exercise protective measures.

A Consumer Dispute Settlement Committee with quasi-
judicial powers is established to resolve consumer disputes
in the Consumer Protection Act of 1980 (revised 1986) of
Korea.
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(e)

®

(2

(h)

®

)

The Consumer Act of the Philippines, 1991 does not seek to
create any new implementing authority but instead enjoins
four existing government departments to become the main
implementing agencies. These departments negotiate and
mediate consumer complaints and can be empowered to
make arbitration award.

Similarly, the Consumer Protection Act of 1991 of Mauritius
does not establish any special agency or redress mechanism
to address consumer grievances.

The Consumer Protection Act, 1992 of Taiwan provides two
mechanisms for the resolution of consumer disputes; one is
the committees for Mediation of Consumer Disputes
established by the local government, and second via court
proceedings through modified Code of Civil Procedure.

The Law on the Protection of Consumer Rights and
Interests, 1993 of the People’s Republic of China does not
provide any new agency or redress mechanism, but require
People’s Courts to adopt measures to accept, hear and try
cases of dispute over consumer rights in conformity with
Civil Procedural Law of China.

In Denmark, Norway and Sweden the Consumer
Ombudsman is a supervisory body with the task of ensuring
that marketing methods conform to the law. The decision
arrived at is not purely on legal points but also on good
industrial practices. Proceedings are usually informal, and
can include oral and written submissions. Services are often
free to consumers and are not binding.

The Consumer Protection Act of India, 1986 provides a
hierarchy of tribunals that enable speedy redress of
consumer complaints. The Act establishes a Consumer
Dispute Redress Agency at the district, state and national
level parallel to but separate from the hierarchy of the courts
that already exists. The members of these agencies are
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k)

@

(m)

chosen at each level by a selection committee. These bodies,
however, remain under the supervision of the courts, and can
appeal against any order to the Supreme Court.

Rachagan (1997) proposes that the Model Law must
establish an Alternative Dispute Resolution (ADR)
mechanism that avoids court-based litigation. He gives
importance to tribunal system like of India and Ombudsman
Scheme like the Scandinavian countries. He also suggests
that model law should also provide a system of class actions.
Class action is a legal procedure to enable many persons to
combine to recover damages or other compensation in one
action. This is provided in the Indian Consumer Protection
Act, section 12(a).

Report submitted to the Ministry of Law, Government of
Pakistan by Pakistan Legal & Judicial Reform Project
(1999) suggests the establishment of arbitral chambers that
are part of trade associations to be established in the
provincial capital for an inexpensive dispute settlement
mechanism.

In Pakistan, two different structures are entrusted with the
responsibility to settle consumer disputes. It is the Court of
Session, i.e. normal court of law and District Magistrates /
Executive Magistrates in case of NWFP and the proposed
Bill for Punjab, whereas in the proposed legislation for
Sindh, the Consumer Disputes Redressal Tribunals have
been proposed to adjudicate the complaints.

It is evident from the discussion that there is no single uniform
structure applicable. In the case of Pakistan at present there is a
variety of structures available for the adjudication of consumer
complaints.

The issue of a possible structure and mechanism for the redress of
consumer grievances has been a major concern during CRCP’s
engagement with the Punjab Government’s proposed legislation for
Consumer Protection 1999, and the subsequent discussion and
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(i1) A Consumer Bench at each High Court.

(b) The Consumer Courts/Benches will decide a
case or, as the case may be, appeal within the
time period of 120*® days starting with the day a
complaint/appeal is filed with the Court/Bench
and if a case/appeal is not decided within 120
days, reasons thereof shall be recorded before
proceeding further with the case.

18. Composition of the District Consumer Court:
(a) Each District Consumer Court shall consist of:

(1) the District Session Judge, who shall be
its President; and

(ii)  two lay persons®, who shall be persons
of ability, integrity and standing, and

meetings for drafting the model law for Pakistan keeping in view the
culture, nature and dynamics of Pakistan’s polity and judicial
system. CRCP proposes a system of special courts within the
existing judicial system to adjudicate consumer complaints.

* Keeping in view the probability of laboratory test report in case of
defective goods, the time has been stipulated as 120 days, however,
the time frame can be reviewed to decrease after operationalising the
Act. It is important to point out that there are examples of some
countries where consumer disputes are decided within shortest
possible time but not exceeding one month. In Korea, for example,
Consumer Dispute Settlement Committee with quasi-judicial powers
is mandated to settle cases within 30 days.

* The participation of lay persons in the legal process is not a novel
idea. In England, for example, there is lay participation in the form
of juries and at the Magistrates Courts, lay magistrates sit on the
benches, who are usually prominent members of the community and
known as Justices of Peace.

CRCP Publication



Model Consumer Protection Act — 2000

43

(ii)

(iv)

have adequate knowledge or expertise
of, or have shown capacity in dealing
with, problems relating to economics,
law, commerce, accountancy, industry,
public affairs or administration *° and
the other member from a recognized
consumer welfare organization,

every lay member of the District
Consumer Court shall hold office for
two years and shall be eligible for re-
appointment for another term subject to
his/her past performance,

The honorarium and other allowances
payable to the lay members of the Court
shall be decided by the
national/provincial Consumer Protection
Council and awarded from the district
Consumer Welfare Fund.

19. Jurisdiction of the District Consumer Courts:

(a)

Subject to the other provisions of this Act, the

District Consumer Court shall have jurisdiction
to entertain complaints where the value of the

goods or services and the compensation, if any,

claimed does not exceed Rs. 2 million.

* It is important to point out that such a clause regarding the
composition of the District Consumer Court is necessary in order to
ensure people’s participation in the adjudication process. A similar
clause meant for the popular participation is also included in the
Indian Consumer Protection Act, 1986.

Jurisdiction of
the District
Consumer
Courts:
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(b) A complaint shall be instituted in a District
Consumer Court within the local limits of
whose jurisdiction:

(1)

(ii)

(ii)

The opposite party or each of the
opposite parties, where there are more
than one, at the time of the institution of
the complaint, actually and voluntarily
resides or carries on business or
personally works for gain; or

Any of the opposite parties, where there
are more than one, at the time of the
institution of the complaint, actually and
voluntarily reside, carries on business, or
personally works for gain provided that
in such case either the permission of the
district Magistrate is given, or the
opposite parties who do not reside, or
carry on business or personally work for
gain, as the case may be acquiesce in
such institution; or

The cause of action, wholly or in part,
arises.

20. Manner of Complaint:

(a) A complaint®, in relation to the goods sold or

! As far as possible formal procedure and the need for professional
legal participation should be kept to the minimum. In our view,
ideally the consumer should be encouraged to bring their complaints
to the Court with the aid of the court itself. The court should take a
lenient view of the ordinary consumer so far as procedural
requirements are concerned, unless there is professional legal

representation.
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delivered or any service provided, may be filed
on a plain paper’> with the District Consumer
Court by:

(1) The Consumer;

(i1) Any recognized consumer association;
or

(iii)  An officer of the Federal, provincial or
district government, a member of the
concerned Consumer Protection
Council, or any person authorized by the
said governments or Council Protection
Council.

(b) Not withstanding any provisions in other laws,
no fees® of any kind will be charged for the
disposal of consumer complaints.

(©) A complaint under this section shall be
submitted within one (1) month of the sale or
delivery of good or rendering of the service:

Provided that the Consumer Court which has
the jurisdiction to hear the complaint may allow
a complaint to be filed after one month and
within such time as it may allow if it is satisfied
that there was sufficient cause for not filing it

** Simplification of procedure is very important to allow consumers
to proceed with their complaints without much inconvenience.

* The problem with fees is that they may render justice beyond the
means of the ordinary consumer. In our view the court may be able
to recover costs by an award of damages against the person found
liable.
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within the said one month duration.

Provided further that such extension shall not be
allowed beyond;

(1)

(ii)

Procedure on
Receipt of 21
Complaint:

A period of sixty days from the expiry of
the warranty or guarantee period
specified by the manufacturer of the
goods or seller or provider of the
services; or

If no such period is specified, one year
of the date of purchase of the goods or
services;

Procedure on Receipt of Complaint:

(a) The Consumer Courts shall on receipt of a
complaint, if it relates to any goods:

(1)

(ii)

Refer a copy to the complainant to the
opposite party mentioned in the
complaint directing him to give his
version of the case within a period of
thirty (30) days or such extended period
not exceeding fifteen days as may be
granted by the concerned Court/Bench;

Where the opposite party on receipt of
complaint referred to him under
clause(i) denies or disputes the
allegation contained in the complaint, or
omits or fails to take any action to
represent his case within the time given
by the Consumer Court/Bench, the said
Court/Bench shall proceed to settle the
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(ii)

(iv)

consumer dispute in the manner
specified hereinafter;

Where the complaint alleges a defect in
the goods which cannot be determined
without proper analysis or test of the
goods, the Consumer Court/Bench shall
obtain a sample of the goods from
complainant, seal it and authenticate it in
the manner prescribed under the Rules
and refer the sample so sealed to a
Laboratory along with a direction that
such Laboratory makes an analysis or
test, whichever may necessary, with a
view to finding out whether such goods
suffer from any other defect and to
report its finding thereon to the
consumer within a period of thirty (30)
days of the receipt of the reference or
within such extended period as may be
granted by the concerned Consumer
Court/Bench;

Before sample of the goods is referred to
any Laboratory under clause (iii), the
Consumer Court may require the
complainant to deposit to the credit of
the Court such fees’™ as may be
specified, for payment to the Laboratory
for carrying out the necessary analysis or

* As mentioned above in fn. 18, it is important that the
complainant/consumer is not prohibited from seeking justice by the
imposition of various fees and charges.
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(v)

(vi)

(vii)

test in relation to the goods in question.
The fees so deposited by the
complainant would be recovered from
the seller if the same after test/ analysis
support the complainant version.

The Consumer Court shall remit the
amount deposited to its credit under
clause (iv) to the Laboratory to enable it
to carry out the analysis or test
mentioned in clause (iii), and on receipt
of the report from the Laboratory, the
Consumer Court/Bench shall forward a
copy of the report along with such
remarks as the Consumer Court/Bench
may feel appropriate to the opposite

party.

If any of the parties dispute the
correctness of the finding of the
Laboratory, or dispute the correctness of
the method of analysis or test adopted by
the laboratory, the Consumer Court shall
require  opposite  party or the
complainant to submit in writing his
objection with regard to the report made
by the Laboratory.

The Consumer Court shall thereafter
give a reasonable opportunity to the
complainant as well as the opposite
party of being heard as to the correctness
or otherwise of the report made by the
Laboratory and also as to the objection
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(b)

(c)

made in relation thereto under clause
(vii) and issue an appropriate Order
and/or Penalty or Penalties.

The Consumer Court shall, if the complaint
received by it under section 20(a) relates to
goods or services in respect of which the
procedure specified in sub-section (a) cannot be
followed:

(1) Refer a copy to the complainant to the
opposite party mentioned in the
complaint directing him to give his
version of the case within a period of
thirty (30) days or such extended period
not exceeding fifteen (15) days as may
be granted by the concerned
Court/Bench;

(i1) Where the opposite party omits or fails
to take any action to present his cause
within the time given by the Consumer
Courts, the Consumer Court shall
proceed to settle the dispute ex parte.

The Court/Bench shall impose, a penalty of not
less than Rs. 1500 and not more than 5% of the
monthly turnover in the case of a Manufacturer,
retailer or service-provider, and income in the
case of the individual, for each adjournment
sought by any party” after five (5)

» CRCP is of the view that in order to discourage parties from
seeking adjournments unnecessarily or with mala fide motives to
delay proceedings, it is important to penalise them. It will help to
expedite the process of the speedy disposal of cases and save the
precious time of the court as well as the other parties.
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adjournments have already been taken by any

party.

Findings of the 22.  Findings of the Court:

Court:

(a) If after the proceedings conducted under section
19, the Consumer Court/Bench is satisfied that
the goods or services complained against suffer
from any of the defects specified in the
complaint, the Court/Bench shall issue an Order
to the opposite party directing him to take one
or more of the following actions, namely:

(1)

(ii)

(iii)

(iv)

v)

to remove the defect/s from the goods in
questions;

to replace the goods with new goods of
similar description which shall be free
from any defect;

to return to the complainant the price or,
and the charges, if any, paid by the
complainant;

to do such other things as may be
directed by the Court for adequate and
proper compliance with the requirements
laid under this Act,

to pay such amount as may be awarded
by it as compensation to the Consumer
for any loss or injury suffered by the
consumer, physically, mentally or by
any way of inconvenience, due to a
breach of obligation under the Act;
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23.

24.

(vi)

(vii)

(viii)

(ix)

(x)

to remove the defects in the services in
question;

to discontinue any Unfair Trade
Practice;

to withdraw the hazardous goods from
being offered for sale;

confiscation of any goods or material or
direct for their destruction;

to provide for adequate costs to parties.

Jurisdiction of the Consumer Benches of the High

Court:

Subject to the provisions of this Act, the Bench shall

have jurisdiction.
(a) to entertain
(1) complaints where the value of the goods

or services and compensation, if any,
claimed exceeds Rs. 2 million;

(i1) Appeals against the orders of any
District Consumer Court.
Penalties:
(a) In addition to an Order under section 19, the

Court/Bench may punish a breach of the Act
with®® fine which may extend to Rupees ten

® The Act envisages only damages and compensation on the pretext
that civil penalties are more frequently awarded than criminal

Jurisdiction of
the Consumer

Benches of the
High Court:

Penalties:
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25.

(b)

(c)

hundred thousand or 10% of the monthly
turnover in the case of a Manufacturer, retailer
or service-provider, and income in the case of
the individual’’, and shall also be liable to
provide such compensation / relief as may be
determined by the competent Court.

Whoever makes advertisement through print or
electronic media or by chalking on walls or in
any other manner in contravention of section 8,
shall be punished with fine which may extend to
ten hundred thousand rupees or 10% of the
monthly turnover in the case of a Manufacturer,
retailer or service-provider, and income in the
case of the individual.*®

The Consumer Court or Bench may, where it
deems appropriate, order for payment of
compensation to the Consumer to the extent the
consumer has suffered any damage or loss both
financial and mental through any Unfair Trade
Practice.

Appeals:

Any person aggrieved by an order made by any
Consumer Court or Bench may prefer an appeal against

penalties. The Indian experience can be quoted here as an example in
this regard. However, consumers are available with other statutes too

to try cases.

*7 Although it is expected that in the main the penalty will be based
upon turnover, the statute provides the alternative penalty of Rs.
1000, 000 where the turnover figures appears to be unduly small.

3 Please refer to fn. 35 above.
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26.

27.

such order within a period of thirty (30) days from the
date of the order is delivered to the Party.

Contempt of Court™:

Where a trader or a person against whom a complaint is
made or the complainant fails or omits to comply with
any order made by the District Consumer Court or the
Consumer Benches of High Courts, as the case may be,
such a trader or person or complainant shall be
punishable with imprisonment for a term which shall
not be less than three (3) months but which may extend
to three years, or with fine which shall not be less than
two thousands rupees but which may extend to five
hundred thousand rupees, or with both and shall also be
liable to provide such compensation / relief as may be
determined by the competent Court.

Dismissal of frivolous, or vexatious complaints:

Where a complaint instituted is found to be frivolous or
vexatious, the Consumer Court/Bench, as the case may
be, may dismiss the complaint and impose a fine on
complainant up to an amount not exceeding ten
thousand rupees.

* This is in addition to the normal contempt of court laws, which
may also still be proceeded under.

Contempt of
Court

Dismissal of
frivolous, or
vexatious
complaints:
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28.

29.

30.

CHAPTER-IV
MISCELLANEOUS

Immunity of the Council:

No suit, prosecution or other legal proceedings shall lie
against the Council, any member or person performing
duties in connection with this Act.

Power to make rules:

The  Federal/Provincial government may, by
notification in the official Gazette, make rules for
carrying out the purpose of this Act.

Power to remove difficulties:

If any difficulty arises in giving effect to the provisions
of this Act, the Federal/Provincial government may, by
order in the official Gazette, make such provisions not
inconsistent with the provision of this Act as appear to
it be necessary or expedient for removing the difficulty.
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CONSUMER RIGHTS COMMISSION OF PAKISTAN

Consumer Rights Commission of Pakistan (CRCP), established in 1998, is an
independent, non-profit, non-political and non-governmental organization, which
is not supported by any industry or commercial sector. CRCP is the first
comprehensive consumer rights protection body in Pakistan approaching the issue
in holistic terms.

Mission Statement

To articulate and promote the interests and rights of consumers at all socio-
economic levels, and facilitate the emergence of an organized consumer
movement in Pakistan.

Aims and Objectives

. To encourage and support the formation of consumer groups and
organizations at all socio-economic levels of society.

. To create awareness among different categories of consumers,
especially the marginalized groups about their roles, rights and
responsibilities.

. To undertake advocacy and lobbying activities for the enactment
and implementation of improved legislation on consumer
protection.

. To intervene on behalf of consumers, while seeking active support
and participation of existing consumer groups, where a regulatory
or redress framework is available.

o To encourage greater coordination among civil society initiatives
and individual efforts for consumer protection.
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. To improve understanding of existing and emerging issues
concerning the consumer protection at the grass roots and policy-
making levels.

. To take appropriate measures to check unfair trade practices
including misleading product information, and supply of
substandard goods and services.

For Information, Suggestions and Queries Please Contact:

Consumer Rights Commission of Pakistan
P. O. Box 1379, Islamabad — Pakistan
E-mail: crcp@comsats.net.pk.

Web Site: http://crcp.sdnpk.org
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