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Preface [

PREFACE

The dtizens of our courntry have never, except for a brief period undr a
temporary statue, enjoyed Freedom of Information. It is a right to seek
information, a right to receve orred information, aright to pu it to appropriate
use, openly and fredy. Such a deprivation d the dtizen and the avil society has
continued nawithstanding the dedsion d our own Supreme Court that this right
is a oncomitant, a necessry adjunct of the anstitutionally guaranteed
Fundamenta Right of Freedom of Speed (Article 19 d the Constitution). Even
the peremptory command d the Congtitution (Art. 190 that “All exeautive and
Judicial authoriti es throughou Pakistan shall ad in aid of the Supreme Court” has
remained unreeded.

My own experience of over haf a century, in the dvil bureaucragy, in the
judiciary and as a dtizen, has been that such a deprivation has not only continued
but it has progressvely aggravated. Add to jurisdiction as required by subclause
(b) of Clause (1) of Article 212 d the Constitution for clams arising from
tortuous ads of civil bureaucracy and at the same time granting them absolute
immunity in every statute against their negligent and careless performance giving
rise to such a dam. This date of affairs has fostered irresporsibility and
incompetence in thase governing and totally alienating thase who are governed.
The fruits of independence and good governance have still to be tasted by those
who are onsidered in every resped to be independent and deserving of it.

Consumer Rights Commisgon d Pakistan (CRCP) has dore a @mmendable job,
inspite of the @nstraints of men and material, to bring together a group d
knowledgeable and interested persons on ore platfform for a free ad fair
evauation d the draft law on the subjed circulated by the Government of
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Pakistan for eliciting public opinion. @CRCP has now come out with a
comprehensive document covering all the aspects and impressing upon the
Government the urgency and the need of such a law in any system of governance.
This exercise will not be complete till the entire material is got translated in our
National language, the language understood by the majority of the people so as to
reach deeper in the civil society and the authorities charged with the duty in the
matter like the Pakistan Law Commission and the Wafaqi Mohtasib are also
specifically addressed in the matter with a follow up.

Shafiur Rahman

Former Judge

Supreme Court of Pakistan
Islamabad

January, 2001
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Message

Message from Mr. Maurice Frankd, Diredor, Campaign for Freedom of
Information, London, UK. on the Nationd Consultation on Freedom of
Information agansed by CRCP, on November 27-28, 2000 & Holiday Inn,
Islamabad.

Freedom of information is a vital reform. It is an esential step in forcing
governments to behave horestly; in courtering corruption; in limiting the
arbitrary exercise of power; in empowering citizens; in improving dedsions and
in alowing the pulic to make informed choices, whether on the small matters
that faceus as consumers, or the large matters we ded with as citizens; who in
pubic lifeto vate for and who'to trust.

An effedive freedom of information law, which can bring abou these objedives,
is not easy to achieve. Governments want the aedit for enading this legislation,
but are lesskeen to live under the strong spatlight that a powerful FOI law shoud
bring. To adhieve such illuminating legislation may require many yeas of work.

Today in Britain, onthe same day as you begin your consultation onPakistan's
proposed FOI law, Members of parliament in the House of Commons in London
will haold the final vote on Britain’s Freedom of Information Act. Thisis an Act
that people here have waited for over 25 yeas. Our own arganisation has fought
for this legidation for 16 yeas. The Act we ae getting is lessthan many of us
had hoped for, and some of us here ae disappanted at its limitations. But it isan
important step, even if we do haveto go ontrying to improveit.

You also may still have along way to go. Freedom of information is nat a gift
that the government bestows onits citizens. It is right that citizens have to work
for, and which they may achieve only a step at atime. | am sure your two days of
consultation will make an important contribution towards that goal, and | wish
you all possble success

Maurice Frankel

Diredor

Campaign for Freedom of Information, London,UK
Deceamber, 2000.
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INTRODUCTION

“Any one who hides it [the testimony] has a sinful heart.
God is aware of what you do.” (al-Quran, 2:283)

“Where secrecy and mystery begins
Vice or roguery is not far off.”
(Dr. Samuel Johnson)

The dismal state of governance in Pakistan can largely be attributed to the
lack of freedom of information, which retards the capacity of the citizens
to effectively monitor public institutions. This gives way to arbitrary
decision-making, inefficient project execution and financial corruption in
public bodies. Over fifty years have passed since independence but the
colonial system of governance, which excluded public participation in the
formulation and implementation of public policy, continues to exist in
Pakistan. Important decisions having significant implications for the lives
and welfare of citizens are still made in closed corridors without soliciting
public views. Channels for effective public participation either do not exist
or have become virtually retarded as a result of excessive bureaucratic
controls and non-functioning of democratic institutions. Over the years
this exclusivist system of governance has become corruption-ridden and
almost completely incapable of responding to the needs and aspirations of
citizens. It lacks transparency and offers little room for public scrutiny and
accountability. Citizens, therefore, have lost confidence in the system and
have developed an attitude of apathy towards issues of larger public
concern.

This system of governance thrives on the culture of information blockade
or control, which is pervasive at all levels in almost all the state
institutions. The vested interests block information on the pretext of
national security or public interest, but as a matter of fact, to hide
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inefficiency and corruption from the pullic eyes. Several laws on the
statute books, some of which date bad to the mlonial times, proted and
promote this culture of seaecy by prescribing criminal penalties for those
who le& or obtain the so-cdled classfied information, bu no elaborate
criterion d clasgfication exists at al. One such law is the Official Seaets
Act, 1923, which dees nat provide any definition o official seaets, and
hence, leaves it to the government officials to arbitrarily dedde what is
seaet and what is open for pullic scrutiny. Result is that even the
information d ordinary nature is kept seaet on ore pretext or the other.
Although the Act has become largely outdated, it continues to be on the
statute books withou amendments. The Article 5 of the Act makes a mere
redpient of official information an dfence The fad that the information
might have been communicaed to a person contrary to his desire is
irredlevant, and therefore, does not immunise him. Moreover, the Act is
quite often arbitrarily used to purish pditicd opporents or those who are
to expose orruption a inefficiency of the government.

3. Politi cd apathy and indifference in Pakistan is cultivated largely owing to
the lak of easy accessto information. In a democracy, citizens neal to
have information abou the performance of the government so that they
could make a informed dedsion in terms of exercising their padliticd
choices. Withou having access to information, it is hardly possble to
criticdly examine the conduwct of pubic representatives, which in turn
enhances the level of pdliticd indfference anong the dtizens and they
find it difficult to identify with the on going pdliticd adivities, thereby,
rendering the pdlitica system defunct. Furthermore, planning processes at
the governmental level are alversely affeded by the ladk of accessto
information. The dtizens oud be first informed abou the nature, scope,
cost and ouputs of the projeds in arder to ensure their maximum
participation in the planning. The information sharing at the planning level
can ensure the sustainability of the projeds. Moreover, arbitrary dedsion
abou development priorities can be prevented. The @nstructions of the
Motorway, Prime Minister's Seaetariat and Convention Centre ae just
few examplesin this regard.

! The Official Seaets Act, 1923(Act No. XIX of 1923
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4, To ensure transparency and appropriate use of pullic funds, citizens neal
to have information abou various pulic departments, their adivities and
the way they spend public money meant for pulic welfare projeds. Any
restriction in this regard na only leals to increased incidences of
corruption in the government departments but also causes citizens to lose
confidencein their integrity and cgpability to deliver. The seaetive alture
prevaent in Pakistan largely explains people's mistrust in state institutions
and ladk of participation in forma econamic adivities. Peopl€'s accessto
information can grealy reduce the dhances of corruption. Various gudies
and reports on corruption, good management and acountability establish
that puldic opinion is the best sanction. Therefore, it is necessary that
“pudic must have reasonable means of knowing material fads, of
verifying them, of correlating them and d demonstrating their corredness
or incorredness.”

5. It is owing to the ladk of pulic acourtability and culture of seaecy that
many disasters, national debades and financial scams continue to remain
shrouded in mystery. These include, among others, fall of Daccain 197F,
Ojri Camp bast, cooperative societies <am, massve seaetive
borrowings from pulic sedor banks, agreaments with Independent Power

2 Shafiur Rahman, “Consumer, Statistics and Freedom of Information”, Paper presented
at the National Consultation on Freedom of Information, |slamabad, November 27-28,
2000, p. 5.

® To investigate into the causes of 1971 dtbade, ajudicial commissonwas st up which
submitted its report (i.e. the Hamood-ur-Rehman Commisson Report) to the government
in 1971.The report remained inaccessble until August 2000 when the supdementary
part of the report was pulished by an Indian magazine, India Today. Remaining part of
thereport still remains confidential.

* In 1987,ammunition depot of Ojri Camp in Rawalpindi exploded and caused many
casualties as a result of a masgve rain o rockets, missles and aher explosives on the
twin cities of Rawalpind and Islamabad. The depat was located in a thickly popuated
areaof Rawalpindi and people were unaware dou it until it exploded. Later, it came to
be known that the depat stacked wegpors, which were being supdied to various Afghan
groups fighting against the Soviet occupation. Moreover, the required safety standards
were not being maintained. An ingquiry committeewas st upto investigate and determine
resporsibility but following a dhange in government, the report was never made pulic.
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Producers (IPPS) and Kargil debacle. Investigation reports by different
committees and commissions on some of these tragedies remain
confidential. It is astounding that even the reports of various committees
and commissions on reforms in areas such as policing, education and
corruption5 are treated as confidential, and therefore, inaccessible by
citizens. Where does Pakistan stand in terms of access to information can
be assessed from the fact that even the Parliament is denied access to vital
information not only about national security but also about civil matters.
The Parliament is not allowed to discuss defense budget, and even the
issues that are not related to combat capability of the forces. In popular
perception, information is blocked less for reasons of security and national
interest and more to hide corruption, policy blunders and incompetence.

The role of media in disseminating information on social and political
issues can hardly be over-emphasised. The capacity of media to
disseminate independent information in Pakistan is regulated and
controlled through several laws®. Journalists and media practitioners do
not have any legal right to get information except through their informal
connections with the bureaucracy and the ruling elite. However, at times,
the governments selectively leak some information, which they find to
their advantage. This partly explains that why Pakistani media is more
comfortable with political issues and statements of the political leaders,
than social issues that require investigative journalism, accurate data and
correct information, which is difficult to obtain in the absence of freedom
of information.

In the absence of formal-legal arrangements for access to information, a

> It is dismal to note that about half a dozen reports on eradication of corruption are
gathering dust in the Ministry of Interior without any action. Roedad Khan, Pakistan—A
Dream Gone Sour, Karachi: Oxford University Press, 1997, p. 153.

% These laws include, among others, the Official Secrets Act, 1923, Foreign Relations
Act, 1939, West Pakistan Maintenance of Public Order Ordinance, 1964, Defense of
Pakistan Rules (Part VI), etc. For details see Javed Jabbar & Qazi Faez Isa, Mass Media
Laws and Regulations in Pakistan, Singapore: Asian Media Information and
Communication Centre, 1997.
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lot of time, energy and resources of media, concerned citizens and civil
society organisations is wasted in obtaining access to information through
informal means and arrangements. Some argue that information illegally
or informally acquired cannot be used for legal purposes. In most cases,
the citizens have no means, other than informal, to know how the
concerned government quarters have dealt with matters involving
important rights and privileges of the citizens. There is no procedure
available to know the manner in which the decisions were taken. Citizens
are generally provided with very brief order of the authorities without
assigning any reason or justification. However, in Bisvil Spinners Case’,
the Supreme Court of Pakistan held that information acquired through
informal means could be used for seeking relief and remedy in case of
legal violation by the government departments.

8. Many public departments conduct researches and studies on subjects with
significant implications for the health and safety of citizens as consumers.
Mostly, these are kept secret from the public on the pretext that their
publication may cause panic among the citizens. The cost of this callous
attitude is monumental as people continue to use hazardous goods and
services without having access to the relevant facts. Furthermore, this
secrecy allows the problems to continue unabated as the uninformed
citizenry fail to muster up pressure whereby the relevant agencies could be
forced to undertake effective remedial measures. It will be appropriate
here to refer to a report of Pakistan Council for Research on Water
Resources (PCRWR) on Bottled Water, which stated that 51% of bottled
water was not fit for drinking purposes, and 70% of the water filters were
substandard, but did not reveal the names of the faulty brands. Moreover,
the access to the copy of the draft law on clean water was denied to
Consumer Rights Commission of Pakistan (CRCP) by the PCRWR
despite repeated requests. This attitude does not allow consumers to make
informed choices. Such examples abound in the governmental
departments.

0. In view of ongoing corporatisation and privatisation of public services,

’ See Bisvil Spinners Case, PLD 1982 SC 96 p. 101.
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10.

several regulatory bodes have been set up to proted interests of various
stake-holders including the @nsumers. These regulatory bodes include
National Eledric Power Regulatory Authority (NEPRA), Pakistan
Teleoommunicaions Authority (PTA) and Gas Regulatory Authority
(GRA). The relevant Acts and Rules® ohlige these regulatory bodes to
solicit views of al stake-hoders including consumers before taking
important dedsions. For a meaningful participation in the proceeadings of
the regulatory bodes, accessto information is a pre-requisite. Experience
until now, however, has been very discouraging as the regulators have
largely failed in ensuring access of consumer groups to required
information and data. On certain occasions, accesswas granted too late to
fadlitate awy effedive participation. For instance, in November 2000,
NEPRA provided access to the proposed Automatic Fuel Adjustment
Formula just one day before the puldic heaing, and thus preduded CRCP
and aher citizens from examining the formula independently. In June
2000, Pakistan Teleammmunicaion Authority (PTA) held a pullic heaing
to solicit views of citizens and consumer groups on a propasal of Pakistan
Teleoommunicaion Corporation Limited (PTCL), which sought
rationdlisation d tariff to eliminate aosssubsidies. CRCP requested PTA
to provide it accessto the relevant reports and cbta so that the same @uld
be independently scrutinised to find aut whether PTCL's request was
based on authentic and scientific cdculations. But the acces was flatly
denied and CRCP had to approach the High Court where the cae is
pending. It may be emphasised here that the whoe rationadle ad
credibility of regulators depend on effedive participation d all stake-
holders, particularly consumers, which is not possble withou timely
accessto al the relevant data and information.

Citizens right to freedom of information is also recognized in the

® The NEPRA Act, 1997,sedion 313)(b) reals as: @Whilst determining the tariff the
Authority shall provide an oppatunity for customers and interested personsto participate
meaningfully in the tariff approval process.

The PTA Act, 1996, Sedion gb) reads that the Authority shall ensure that 2dl of its
dedsions and cdeterminations are made promptly in an open equitable, non
discriminatory, consistent and transparent manner.©
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Universal Declaration of Human Rights (1948), International Covenant on
Civil and Political Rights (1976) and UN Guidelines on Consumer
Protection (1985). Article 19 of the Universal Declaration of Human
Rights reads: ‘Everyone has the right to freedom of opinion and
expression; this right includes freedom to hold opinions without
interference and to seek, receive and impart information and ideas through
any media and regardless of frontiers.” Further developing on this, the
Article 19 (2) of the Covenant on Civil and Political Rights mandates each
state to recognize the right of individuals to receive information. The
Consumers International (CI), formerly known as International
Organisation for Consumer Union (IOCU), provided eight rights, which
include, interalia, the right to information. These rights were later
recognised in the UN Guidelines on Consumer Protection’, which reiterate
that consumers have the ‘tight to be given the facts needed to make an
informed choice or decision. Consumers must be provided with adequate
information enabling them to act wisely and responsibly.” It may be
pointed out that Pakistan has signed and ratified the Universal Declaration
of Human Rights and the International Covenant on Civil and Political
Rights, and hence, is under obligation to ensure citizens’ right to freedom
of information.

11. More than thirty-five countries'® in the world have already adopted
various legal arrangements for freedom of information, ranging from
constitutional guarantees to independent legislation on Freedom of
Information. These include, amongst others, Sweden, the USA, Canada,
New Zealand and Australia. Sweden has the longest history of
transparency and openness in government operations as its Freedom of the
Press Act, which also deals with Freedom of Information, dates back to
1888. The USA enacted the Freedom of Information Act (FOIA) in 1966,
which was later amended in 1974 to make it more effective. Canada
passed the Access to Information Act in 1982. In the UK, the civil society
had to struggle for long to have the Freedom of Information Act before it
could finally be passed in the House of Commons in November 2000. In

® UN General Assembly Resolution no. 39/248 of 1985.

10 For details see fn. 16.

CRCP Publication



Introduction 8

India, a bill is pending with the Parliament since June 2000.

12. In realization of the above problems and in keeping with the international
developments, several attempts have been made during the last one and
half decades to introduce freedom of information legislation in Pakistan
with the aim of ensuring transparency and public accountability in
governmental departments. For the first time, it was Prof. Khurshid
Ahmad, Senator and Naib Amir of Jamaat-i-Islami, who tabled a private
freedom of information bill in the Senate in 1990. Later, in 1994 the
Public Accounts Committee, headed by Senator Malik Qasim, drafted
another Freedom of Information Bill. Both of the bills were forcefully
resisted by the bureaucracy] ], and hence, could not be enacted.

13. A major development in the context of freedom of information legislation
occurred when, at the initiative of Fakhruddin G. Ibrahim, the Federal
Minister for Law in the Interim Government headed by Malik Miraj
Khalid, the President of Pakistan promulgated a Freedom of Information
Ordinance'” on January 29, 1997. However, the succeeding government of
Mian Nawaz Sharif allowed this Ordinance to lapse and did not enact it

""In 1994 when the Freedom of Information legislation was proposed, the Interior
Minstery misrepresented the Constitutional position on such legislation to an extent that
they put a Constitutional hurdle in the way of its enactment by arguing that any Freedom
of Information legislation required a Constitutional Amendment. It was asserted on the
grounds that the Schedules, appended to the Constitution of Pakistan, pertaining to the
oath of the President, Prime Minister, Ministers, etc. provided that these office bearers
would not reveal any matter, which should be brought under their consideration. The
bureaucracy came up with the proposition that under Article 90 of the Constitution, the
executive authority of the Federation is either directly exercised by the President, or
through officers subordinate to him. When under the Constitution, the President or the
Prime Minister are not allowed to reveal any information, it would be unlawful to
demand information from the officers subordinate to them. Therefore, the Freedom of
Information legislation required a Constitutional Amendment. Such comments and
positions of the bureaucracy are reflective of its mindset in matters of public scrutiny. For
details see Zaffarullah Khan, ‘Fresh Move Launched to enact Freedom of Information
Act”, The Frontier Post, November 18, 1995.

'> A copy of the Ordinance is attached as Appendix 1.
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14.

into law. Civil society organizations and citizens, however, continued to
demand freedom of information legisation. Lately, the military
government of Gen. Pervez Musharraf has committed to enad freedom of
information legislation. It made pubic a draft bill ** in August 2000 with
the am of soliciting pubic views™ bu the draft was setchy, lading in
necessry detals as well as effedive implementation procedures.
Furthermore, it was restrictive in its ope, and missed ou the dtizens
perspedive.

The inadequacy of government draft prompted the Consumer Rights
Commisdon d Pakistan (CRCP) to adopt a proadive gproach on the
subjed by drafting a bill from citi zens' perspedive and presenting it to the
government for consideration. The CRCP undertook reseach onrelevant
isaues and reviewed the freedom of information laws in various courtries.
These ourtries included the USA, Canada, the New Zedand, Sweden,
Australia, South Africa Belize and Thailand, etc. CRCP also reviewed the
draft laws by the governments or civil society organisations in India and
the UK. On the basis of these reseaches and reviews, CRCP held
intensive in-house discussons as well consultations with legal experts.
Finally, a draft was produced and pesented before a Nationa
Consultation on November 27-28, 2000, oganized jointly by the CRCP
and Liberal Forum Pakistan, with the am of optimising it in the light of
suggestions made by representatives from the various fdions of society.
The Consultation involved leading lawyers, members of social adion
groups, acalemics, experts on ewmnamic planning, retired judges,
journalists, pditi cd adivists as well asadive dtizens™. The draft has now
been revised andis contained in the foll owing pages.

3 A copy of the Draft Freedom of Information Ordinance, 2000 is attached as
Appendix II.

* For a aitique on the Draft Freedom of Information, 2000see Mohammad Sarwar

Khan,

Informing the Citizen-Consumer, Islamabad: TheNetwork for Consumer

Protedionin Pakistan, n.d.

15 A list of the spedkers who mresented their papers and comments at the National
Consultation onFreedom of Informationis attached as Appendix Ill .
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15.  During the National Consultation, dff erent views emerged onthe question
as to whether freedom of informationis a wnstitutional right in Pakistan™.
Some jurists were of the view that the Constitution d Pakistan makes no
explicit mention d freedom of information. Dominant view, however, was
that the Article 19 o the Constitution'’, which deds with freedom of
speed and expresson, povides a reasonable basis as no freedom of
speet or expresson is concevable withou freedom of information. In
this context, references are made to several Supreme Court dedsions,
which reaognize freedom of information as a necessary pre-condtion for
any meaningful exercise of freedom of speed and expresson'®. It is aso
pointed ou that in India the freedom of information hes recaved judicia
reaognition as a fundamental right in view of its being a part of the right to
freedom of speed and expresson as well as right to life ad liberty.*°
Supreme Court dedsions reiterate the dtizens right to information by

'® In courtries like Hungary, Bulgaria, South Africa, Moldova, Peru, Brazil, Argentina,
Thailand, Philippines, Lithuania, Ukraine and Rusdan Federation, etc. access to
information is recognised as a @nstitutional right. But these murtries have dso enaded
spedfic Freedom of Information legislation to ensure eay and timely access to
information. On the ontrary, there ae ourtries like Canada, the USA, Australia,
Belgium, Austria, Denmark and Ireland, etc. where the Constitutions do nd caegoricdly
provide aty provision for the right to accessto information, which is ensured through
spedfic legislation. The case of Poland is an exceptionin this regard where Article 61 d
the Congtitution provides a right to habeas data, but there is no general Freedom of
Information Act.

" This Article reads as: ®very citizen shall have the right to freedom of speet and
expresson, and there shall be freedom of the press subjed to any reasonable restrictions
imposed by law in the interest of the glory of Islam or the integrity, seaurity or defense of
Pakistan or any part thereof, friendy relations with foreign states, puldic order, decency
or morality, or in relation to contempt of court, commisson d or incitement to an
offence®

8 This view is suppated by the Supreme Court of Pakistan. See PLD 1993 SC 473
and 746.

9 1n Bennet Coleman and Co. vs. Union d India (1967 (2 SCR 757), the Court ruled
that the restriction imposed by the government on rewsprint etc. violated na only the
print medias right to freespeed and expresson bu also infringed the pulic right to be
informed onvariousissues.
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pointing out that in a democracy government must ensure transparency
and that it could claim secrecy in very few matters relating to the public.
In view of these decisions by the higher courts in Pakistan and India,
CRCP believes that the right to freedom of information needs to be
ensured through elaborate legal provisions and administrative procedures.

16. Freedom of Information is not an absolute right. Keeping certain
information classified may be necessary, in general public interest, during
the course of public administration. This may be for the reasons of
national security, public order or to protect privacy of individual citizens.
But the scope of such secrecy must be kept to the absolute minimum.
Areas where there may exist the need for secrecy should be clearly
defined. Furthermore, the determination of what constitutes a secret
should not be made arbitrarily but on the basis of certain guidelines and
criteria. Currently, everything about national security or defense is treated
as classified”” without any distinction as to what clearly relates to combat
effectiveness and what falls more in the category of general
administration. Same holds for the intelligence and other law-enforcing
agencies.

17. Any good Freedom of Information legislation must strike a balance
between the citizens’ right to information and their right to privacyZI. In

** It may be appropriate here to refer to Justice Stewart: “The very first principle [of a
wise security system would be] an insistence upon avoiding secrecy for its own sake. For
when everything is classified, then nothing is classified, and the system becomes one to
be disregarded by the cynical or the careless, and to be manipulated by those intent on
self-protection or self-promotion. I should suppose, in short, that the hallmark of a truly
effective internal security system would be the maximum possible disclosure,
recognizing that secrecy can best be preserved only when credibility is truly maintained”.
Geoffrey Robertson, Freadom, the Individud andthe Law, 6th ed. Penguin, 1989, p. 148,
as cited in Khan, Informing the Citizen-Consumer, op. cit., p. 8,

*! The reconciliation between the right to information and the right to privacy is central to
the whole discourse on the freedom of information. For instance, in the US Constitution
the 4" Amendment provides people a right ‘to be secure in their persons, houses, papers
and effects, against unreasonable searches and seizures.” Perhaps for this reason, the
USA has enacted an act on right to information and another on right to privacy. In the
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19.

this context, information has become a commodity in the new economic
arrangements, and the public is demanding protection of their information
and definition of their ownership rights*>. CRCP was mindful of this since
the very beginning, and for this reason, had allocated a special session on
this subject in the National Consultation. It emerged during the
discussions that the scope of privacy in the case of public officials must be
restricted to the minimum so that it does not become an excuse to hide
irregularities and corruption. It was particularly pointed out that all the
information about the academic records, bank loans, and property, etc. of
public officials should be open to scrutiny. The medical information,
however, should be treated as confidential.

Currently, most of the laws in Pakistan include ‘good faith>> clauses,
which are generally interpreted to provide a cover to the inefficiency and
incompetence of public officials. A strong view emerged during the CRCP
consultations that public officials should be made accountable for
unlawful delay or denial of information or for their repeated misconduct.
In such cases, redress should be available in terms of damages and
compensations. Punitive damages or compensations may be granted when
there are complaints of repeated misconduct on the part of a public official
or a public office.

It was also argued, during CRCP Consultations, by some jurists that some
provisions in the existing legislation further restrict access to information,
for instance, the Article 6 & 7 of the Qanoon-i-Shahadat Order (Law of
Evidence), 1984. Article 6 reads that ‘ho one is permitted to disclose

context of Pakistan, although the right to privacy is not explicitly provided in the
Constitution, however, one view is that it can be derived from rights to personal liberty
and freedom.

** Anne Wells Branscomb, "Who Owns Information’? New York: Basic Books, 1994, p. 1.

* Such clauses generally read “No suit, prosecution, or other legal proceedings shall lie
against any person for any thing which is done in good faith or intended to be done under
the Act”
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official record relating to the dfairs of the state unless authorised by the
head of the department concerned, who shall give or withhdd such
information as he thinks fit.° Furthermore, the Article 7 says that no pubic
officia can be compelled to dsclose oommunication avhen he @nsiders
that the pulic interest would suffer by disclosure.® Therefore, they stress
that Statutes deding with Freedom of Information must empower courts,
and nd the exeautive, to determine & to what constitutes ‘ puldic interest'
with regard to the questions of disclosure or non-disclosure. However, in
case of Ms. Benazir Bhutto vs. Federation d Pakistan®, the Supreme
Court of Pakistan held that privilege daimed under Article 6 & 7 o the
Qanoon-i-Shahadat does nat give dsolute power to pubic officias to
retain the documents or evidence a their will. Therefore, it clealy
establishes what constitutes pullic interest is to be determined by the
courts.

The am of the present puldicaion is to provide a ©mprehensive
legislation onthe Freedom of Information from citizens perspedive in
order to encourage dfedive puldic participation in various dedsion
making processes, and pomote transparency in and acourtability of
pulic aministration. It is hoped that with the mncerted efforts of the
concerned citi zens and civil society organisations, it would be possble to
put the Freedom of Information legislation onthe Statutes books.

“A popular government without popular information or
the means of acquiring it, is but a prologue to a farce or a
tragedy or perhaps both.”

James Madison

4 SeeNLR 1992SCJ, p. 606.
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MODEL FREEDOM OF
INFORMATION ACT, 2001

A bill to provide for freedom to every citizen to secure
access to information under the control of public authorities
in order to (a) promote openness and transparency in public
administration, (b) encourage better informed discussion of
public affairs, (c) create conditions for greater accountability

of public authorities, (d) promote more effective public
participation in the making and administration of laws and

policies, and (e) ensure that citizens are given reasons for
decisions taken by public authorities which affect them.

CHAPTER-
PRELIMINARY

1. Short Title, Extent and Commencement.

1) This Act may be called the Freedom of
Information Act, 2001.

2) It extends to the whole of the Islamic
Republic of Pakistan.'

3) Chapter I & I shall come into force
immediately. Other chapters shall come into

" The draft Freedom of Information Ordinance, 2000 circulated by
the Government of Pakistan on August 29, 2000 restricted the
scope of freedom of information to the Federal Government
bodies and institutions. CRCP, however, believes that it should
cover all the Federal, Provincial and District level institutions and
agencies in order to ensure uniformity and good governance.

Short Title,
Extent and
Commencement
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force on such dates as the Government of
Pakistan may natify, bu nat later than ore
yea of its enadment.?

Purposes of the 2. Purposes of the Act.

Act

The purposes of thisAct are:

@

(b)

(©)

(d)

(€)

(f)

(9)

to ensure that al records of the pulic bodes
covered by this Act are duly maintained and
pubished so as to make them accessble;

to extend the right of the puldic to oltain
accessto records held by puldic bodes;

to alow the right to be restricted orly in
acordance with the spedfic exemptions
contained in this Act;

to provide that al dedsions to withhdd
information in  acordance with the
exemptions contained in this Act are subjed
to independent review;

to ensure that guidelines used by pulic
bodes in making dedsions affeding persons
are pulicly avail able;

to dlow individuas to have acces to their
personal records;

to dlow individuas to ensure that records

2 A period o one yea may be necessry in order to arrange for
financia inpus, pu in pacethe required infrastructure and give
training to relevant staff. Furthermore, rules and regulations may
be formulated under this Act to ensure df edive implementation d

the Act.
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(h)

held by public bodies about their personal
affairs are accurate and to correct such
records if they are inaccurate;

to promote and protect the interests of
disadvantaged groups of people.

3. Definitions

1. In this Act, unless the context otherwise requires,

a)

b)

‘Commercial information” of a person’s
business includes a formula, pattern,
compilation, program, device, product,
method, technique or process that

1) is used or may be used in business or
for any commercial advantage;

ii) derives independent economic value,
actual or potential, from persons who
can obtain economic value from its
disclosure or use;

i) is the subject of reasonable efforts to
prevent it from becoming generally
known;

1v) the disclosure of which would result in
harm or improper benefit to any other
person;

‘Complainant” means

V) a Requester, or

Vi) any person acting for and on behalf of
requester, or

Definitions
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vii)

viii )

iX)

athird party, or

any voluntary pubic interest group
registered under any law for the time
beinginforce or

one or more Requesters, where there
are numerous Requesters having the
same interest;

Explanation: Voluntary pulic interest group referred in
(iv) abowve has independent locus gand on a complainant to
file a omplaint on kehalf of one or more requesters whether
or nat arequester is a party to the complaint.

c)

aComplaint® means any alegation in writing
made by a complainant,

X)

Xi)

Xii)

xiii)

where he/she is a Requester, that
access to record has been wrongfully
denied to him/her by a pubic body;

where he/she is a Requester, that
access to and/or corredion d higher
personal information hes been
wrongfully denied to hm/her by a
puldic body having the austody or
control of the record;

where he/she is a third party, that
personal information a commercial
information abou himself/herself or
abou the businesshas been o will be
wrongfully disclosed to a Requester
by a pubdic body having custody or
control of such information;

where he/she is a requester that the
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information requested by him/her has
been unduy delayed by a pulic body;

Xiv)  where he/she is a requester that the
pubic body has charged urreasonable
fees for giving the information a has
not waived the fees in acerdance with
the provisions of this Act;

xv)  where it is a pubic body, that it has
been ardered to give accesto reqrds
which are exempt under the Act,

d) Employee? in relation to a puldic body, isa
person retained under contrad of employment
to render services to the puldic body whether
permanently or temporarily;

€) %Environment® includes water, air and land
and the interrelationship which exists among
and between water, air, and land, human
beings, other living credures, plants, micro-
organisms and poperty;®

f) Hazardous substance® means any substance
or preparation which, by reason o its
chemica or physiochemicd properties or
handling, is liable to cause harm to human

® One view isthat provisions about accessto information related to
environment shoud na be included in this Act as these would fit
better in environment-spedfic legislation. This view is differed on
the ground that freedom of information shoud be acceted as a
legitimate right in all arenas of pulic life, and hence, shoud be
ensured through a single scheme of legislation. Furthermore, the
Pakistan Environment Protedion Act, 1997,which is athough a
fairly comprehensive law, does not guarantee accss to
informationin the areas relevant to environment.
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g

h)

)

7

k)

beings, other living creatures, plants, micro-
organisms, property or the environment;

‘Industry” means any building, plant, factory,
or structure wherein hazardous substance,
including those notified by Government
(Federal or Provincial), 1is produced,
transported, processed, stored, or handled and
includes any operation or processes whether
inside a building, plant, factory or structure or
otherwise;

‘Law enforcement” includes

i.  policing, including intelligence
operations;

ii.  investigations that lead or could lead
to the imposition of a penalty or
sanction; and

iii.  Proceedings that lead or could lead to
the imposition of a penalty or
sanction;

‘Notification” means a notification published
in the official gazette;

‘Offence” means an act or omission made
punishable by any law for the time being in
force in Pakistan;

‘Person’ includes
1.  an individual;

ii. a company registered under the
Companies Ordinance, 1984;
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iii .
iv.

V.

Vi.

afirm;
afirm whether registered or nat;

a moperative society registered uncer
Cooperative Societies Act, 1925, o
not;

every other association a persons
whether registered under the Societies
Registration Act, 1860, Trust Act,
1882, Voluntary Welfare Agencies
Ordinance, 1961, o any other law for
thetime being in force, or nat;

)] %Personal informatior® means information
abou an identifiable individual, including

the individud's name, hane or
business address or home or business
telephore number;

the individud's race caste, tribe,
religious beliefs, gender, age, ancestry
or placeof origin;

an identifying number, symbd or
other particulars asdgned to the
individual;

the individual's fingerprints, blood
type or inheritable charaderistics;

information abou the individud's
hedth and hedth cae history,
including information abou a physicd
or mental disability, as well as medicd
and haspital records,
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vi. information abou the indvidua's
educaional, financial, crimina or
employment history except where
such an individua isapuljicofficial;4

vii. anyone dses opinions abou the
individual;

viii. the indvidual's personal opinions,
except if they are éou someone dse;

m) %Prescribed® means prescribed by the rules
made under this Act;

n) 3Public body°® means and includes:

i. any ministry, division, dgpartment or
office of the Federal Government or of
aProvincia Government;

ii. Seqetariat of Magjlis-e-Shoaa
(Parliament) or of a Provincia
Asembly;

iii. Committees congtituted by Magjlis-e-
Shoara (Parliament) or by a Provincial
Asembly;

* Public officials sodd be excluded in oder to chedk
irregularities and improve transparency. It was pointed ou in the
National Consultation that there had been several incidents in the
past where people got jobs and/or assgnments on fake or
tampered dacuments abou their educdional badkground and
employment history. Moreover, information abou their financial
status $odd also be open to pubic scrutiny to ched if they
acamulated any assets or wedth duing their stay in the puldic
office
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iv. any office of any board, commisson,
courcil, or other body established by,
or uncer, a Federal Law or a
Provincial Law;

v. any office of a body which is owned
or controlled by the Federd
Government or a Provincia
Government or in which the Federa
Government or a Provincia
Government has a share or interest;

vi. any office or a body which gets any
kind d financial suppat from the
pulic exchequer;

vii. locd authorities and their agencies;
viii. courtsandtriburdls;

iX. statutory bodes or incorporated
companies whether whally or partly
controlled o financed by Federal or a
Provincial Government;

X. any other body which provides pubic
services such as but nat limited to
energy, transport, communicaion,
banking, insurance finance hedth,
medicd, and the like;”

0) ‘Public interest group® is a body of

® The draft Freedom of Information Ordinance, 2000 ly the
Government of Pakistan defines 3pubic office® & afederal body,
and hence, excludes the provincia and locd institutions from its
scope. Here an effort has been made to make the term more
inclusive.
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individuals working for protection and
promotion of disadvantaged groups of people
such as but not limited to backward classes,
handicapped persons, racial minorities,
women, children, elderly persons as well as
groups  working for consumer and
environment protection, human rights and
civil liberties;

P) ‘Record” means information generated or
recorded in any form, whether printed or in
writing or on tape or film or by electronic
means or otherwise and includes any map,
diagram, photograph, film, microfilm,
videotape, sound recording or machine
readable record or any record which is
capable of being produced from a machine
readable record by means of equipment or a
programme (or a combination of both) which
is used for that purpose by the public body
which holds the record;

Explanation: For the purpose of this Act, any order,
proceeding, opinion, advice, decision, document, file, notice,
correspondence, reports, minutes, resolutions, manuals,
debates of voting records of House of Parliament, including
increasing legislative enactment, subordinate legislation such
as rules, regulations, notifications, bylaws are deemed to be
record under Section 3 (p) of this Act.

qQ) ‘Release” means any spilling, leaking,
pumping, pouring, emitting, emptying,
discharging, infecting, escaping, leaching,
dumping, boring, drilling or disposing into the
environment of any hazardous substance;

r) ‘Requester” means any person who has the
right to information under this Act and has

CRCP Publication



Model Freedom of Information Act, 2001

Y

made such arequest under Sedion 12.

aThird party® means a person whase personal
or commercial record is ught by the
requester from a pubic body.

ANelfare Scheme® is any scheme introduced
by a pubic body, which concerns the welfare
or well-being, or growth o development and
affeds the interest of pulic in the whale of
Pakistan or a part thereof.

4, Scope of the Act

This Act applies to al rewrds held by a puldic body in
conredion with its functions as uch, as well as al rewords
containing personal or commercia information d any
person, whether or not it was creaed by that pulic body,
and whether or nat it was creaed before the commencement
of this Act and areaord is held by apulic body if it isinits
possesson, custody or power.

5. Accessto Information not to be Denied

D)

(2)

Notwithstanding anything contained in any
other Act for the time being in force and
subjed to the provisions of this Act, no
Requester shall be denied access to any
official record other than exemptions as
provided in Chapter IV of thisAct.

This Act shall beinterpreted so as

xvi) to farther the purposes gedfied in
Sedion 2,and

xvii) to fadlitate and encourage, promptly
and at the lowest ressonable mst, the
disclosure of information.

Scope of the
Act

Accessto
Information not
to be Denied
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CHAPTER 11

PUBLICATION AND AVAILABILITY
OF RECORDS

6. Maintenance and Indexing of Records

Subjed to provisions of this Act and in acerdance with the
rules that may be prescribed, ead public body shall ensure
that all records covered under Sedion 3 (p) of this Act are
properly maintained, caaogued, indexed and preserved,
withou destroying, deleting, obscuring, or otherwise
tampering with any information contained in them, and
update them on regular basis in order to ensure eay and
timely pulic accssto information®

7. Publication and Availability of Records

Q) The ads and subadinate legislation such as
rules and regulations, ndificaions, by-laws,
manuals, orders having the force of law in
Pakistan and repots of the inqury
committees, whether  permanently  or
spedficdly appanted, shall be pulished and
made available & a reasonable price d an
adequate number of outlets © that access
thereof is easier, lesstime-consuming and less
expensive.

® CRCP is mindful of the fad that this may involve, in certain
cases, significant financial inpus but it is extremely important to
ensure good governance and kring in transparency and efficiency
in pubic offices. In addition to good governance reasons, the
financia benefits from transparency and efficiency would
outweigh any financial cost in ashort duration d time.
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(2) The Welfare Schemes, guidelines, directives,
circulars and resolutions of public bodies
shall be published and made available’ at
reasonable price at adequate number of
outlets.

3) All the public bodies shall maintain and
regularly update their websites containing all
the information and documents mentioned

7 The Canadian Freedom of Information Legislation requires the
government to tell its citizens what records it holds. The federal
government in Canada does so through a publication called
‘InfoSource’, which names all the government institutions subject
to the federal Act, describes the programs and activities of those
institutions, and describes their various information holdings.

The Australian Freedom of Information Act mandates all
departments to update record every three months for public use.

According to Rules of Business of Government of Pakistan as
amended in 1988, Section 25 (2) provides that at the beginning of
each financial year, each division shall, for the information of the
Cabinet, and subsequently for the information of general public,
prepare as a permanent record, a Year Book which shall contain:-

a. the details of its activities, achievements and progress
during the proceeding financial year giving only the
unclassified information which can be used for reference
purposes;

b. the programme of activities and targets set out for itself
during the preceding financial year and to extent to which
they have been realized; and

c. the relevant statistics properly tabulated.

However, it is disappointing to note that these Year Books are not
being regularly published.
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under subsection (1) and (2).8

4) Notwithstanding anything provided in Copy
Right Ordinance, 1962, publication under
sub-section (1) and (2) will not contravene the
Copy Right Ordinance, 1962 and provisions
of any other law for the time being in force
whether it is a priced publication or not.

8. Computerisation of Records

Each public body shall ensure with reasonable dispatch that
all records covered by the provisions of this Act are
computerized and connected through a network all over the
country on different systems so that authorised access to
such records is facilitated.

8 Currently, even the most basic documents such as laws, by-laws,
rules and regulations, policies, guidelines and important decisions,
etc. are not easily accessible. In the age of information technology,
it does not involve much effort or cost for a department to
maintain websites whereby they can ensure their access to at least
internet users. Rules made under this Act should provide details as
to how often such websites should be updated.
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CHAPTER-III

ACCESS TO INFORMATION
9. Duty to Assist Requesters

A pulic body shal take necessary steps to asdst any
requester under this Act.

10. Designation of Officers

A pubic body shall designate awy officer or employee to
whom requests under this Act are to be made. These officers
will be designated® in appropriate alministrative zones,
divisions or sub-divisions as prescribed in the rules made
under this Act, in ader to ensure eay puldic accss to
information.

11. To Whom the Right Extends

This right extends to al the dtizens of and pulic interest
groups in Pakistan *°

® This does not mean necessrily mean appdntment or reauitment of new
officials or employees, as it would involve alditional financial burden. This can
be managed by asdgning additiona resporsibiliti es to certain dfficials in eah
administrative zone, division a sub-division, as appropriate.

19 To whom the right to information shoud extend is a @ntroversial iswuein the

discourse on freedom of information whether the dtizens of a given state shoud
be ettitled to information a anybody irrespedive of citizenship. Most

Freedom of Information legidation in the world restrict thisright to their

Duty to Assst
Requesters

Designation of
Officers

To Whom the
Right Extends
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12. How toMakeaRequest

(1) A written request shall be made to the public
body that the requester believes has custody
or control of the record.

(2) A request under this Act for access to a record
must specify in which of the forms described
in Section 16 the Requester wishes to be
given access.

3) A request may be made to the public body on

citizens. However, the Freedom of Information Act in USA
extends this right to everybody irrespective of citizenship.
Similarly, the recent freedom of information legislation in Japan
also extends this right to foreigners as well.

During the National Consultation, it was debated that whether this
right should include only those who are the citizens of Pakistan, or
should include the foreigners as well. One view was that it should
extend to everybody irrespective of citizenship, and it was argued
that any restriction excluding the foreigners based in Pakistan
while their Pakistani counterparts, working for same purposes and
with same or similar organisations, will have this right.
Furthermore, this may cause injury or harm to foreigners if their
access to information having implications for health or better
quality of goods and services is denied. The other view was that it
should be restricted to Pakistani nationals only. Some were of the
view that extending this right to everybody at this stage will create
unnecessary doubts and caution.

This Act, however, addresses the problem by providing public
interest groups or newspapers an independent locus standi, and
hence, foreigners working with such groups can have access to the
information under this Act.
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13.

aplain paper withou any applicaion fee™,

Transfer of Request

D)

)

3

Where apulic body receves a request under
Sedion 12 for access to a record which it
holds but which was creaed by ancther pullic
body and is more dosely related to the work
of the other pulic body, it may, if such aher
public body so agress, transfer the request to
the @mncerned pubic body, within 3 days of
the recept of the request.

Where a request is transferred to another
pulic body in acordance with Sub-sedion
(2), it shall be deamed to be arequest made to
such ather pulic body and the pulic body to
whom the request has been so transferred
shall respond within the time-limit spedfied
in sedion 14(3).

Where arequest to a puldic body is made for
accessto records,

i. some of which are held by that pubic
body and

ii.  others of which are records, which are
required to, a may be, transferred to
ancther pulic body under Sub-sedion
(2), the request may be transferred
only in resped of records which relate
to the work of such ather puldic body.

' Simplification o procedure is important to allow citizens to
proceal with their complaints withou inconvenience

Transfer of
Request
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14. Responding to Request for Information

1)

2)

3)

Where accesto a reoord is requested uncer
this Act, the puldic body to whom the request
is made shall, within the period spedfied in
Sub-sedion 3, give written ndice to the
person who made the request as to whether or
not accessto the record will be given; and

if accessis to be given, the puldic body
will give the requester accessto the record
as Lonasposshle, or

if accessis not to be given, the provision
of this Act under which accessis refused
shodd be mentioned in the natice
Provided that, where the requester is a
pulic interest group, journadist or a
newspaper, such period shall be reduced

to 5 chys.

Where apubic body fails to give accesto a
record in resporse to a request under this Act,
within the time limit spedfied under the
provisions of Sub-sedion (3), it shal be
deamed to have refused to give acceswithou
reasons.

For the purpose of Sub-sedions (1) and (2),
the spedfied period

in any case where naticeis not required to
be given under the provisions of Sedion
27 is 10 days from the day on which the
request was receved by the pubic body;
and

in any case where naticeis required to
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be given under Section 27, is 15 days from
the day on which the request was received by
the public body.

15. Extension of Time-limit for Responding to
Request

A public body may extend the time limit for responding to a
request, only in case of extraordinary and exceptional
circumstances to be determined by the facts of the case, not
exceeding in any event an extension by a period of 7 days,
after giving reasons in writing to the requester.

16. Form of Access to Information

Where a record to which access is required to be given under
the provisions of this Act is held by a public body in printed,
written or electronic form, the public body shall give access
to it by supplying a copy of it to the Requester or, if the
requester so requests, making it available to the Requester
for inspection.

Explanation: Electronic form may include audio, video,
visual images, sound recordings, computer data, diskettes,
CDs or any other similar form.

17. Fees

1) No fees may be charged by a public body for
giving a record under the Act except the
actual cost of making copies, where
applicable, of printed or electronic data'®.

"> The problem with the processing fees is that they may render
access of information beyond the means of an ordinary citizen.
However, the cost of making copies is permissible in almost all the
Freedom of Information legislation in other countries.

Extension of
Time-limit for
Responding to
Request

Form of access
to information

Fees
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18.

2)

Provided that such fees may be waived,
wholly or in part, where the requester is a
public interest group or a journalist and the
request is not for any commercial purpose.

In case the requested data is supplied by post,
the costs of postage may also be charged.

Accessto and Correction of Personal Reoords

D

2)

3)

A public body shall, on request, provide a
Requester with personal information about the
Requester himself / herself which may be in
the custody, or under the control, of such a
public body.

Where a record (whether or not it is one to
which access has been granted under the Act)
contains information, relating to any person,
which is inaccurate, the public body which
holds the record shall, on the request of that
person, correct the information.

A request under the Sub-section (2) shall be
made in writing to the public body which
holds the record and shall

(a) identify the record which contains the
information which the Requester

For instance, in Sweden Article 13 of the Freedom of Press Act,
which also deals with freedom of information, states that the
official documents would be made accessible free of charge to

anyone who desires to have access to it. However, Article 14 fixes

the fee only for making copies or transcripts of the documents.

In Australia the Administrative Appeal Tribunals can recommend
on request that cost be paid by the government, particularly where

appeals are made on matters of important public interests.
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(©

regards as inacairate;

spedfy the resped in which the
Requester regards the information as
inacairate; and

spedfy by which of the means
described in Sub-sedion (8), the
Requester wishes the corredion to be
made.

4) A pubic body to which a request under Sub-
sedion (2) is made shall, withou charge, and
within 10 dys of receaving the request,
determine whether the information identified
in the request isinacarate and, if it so finds,

@

(b)

(©

(d)

corred the information and suppy a
copy of the part of the record
containing the crredion to the
Requester without charge;

determine, so far as pradicable,
whether the inacarate information is
held by it in any record ather than that
identified in the request and, if it is,
make the same rredion to the
informationin such cther record;

determine, so far as is pradicable,
whether the information has been
suppdied by it to any other person and
naotify any such person d the
corredion which it has made; and

supdy to the Requester without charge, a
copy of every ndificaion which it has
made under paragraph (c).
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5)

6)

7

A person who has been notified under
paragraph (c) of Sub-section (4) that he or she
has been supplied with inaccurate
information, shall, within 10 days of being so
notified, correct that information, and inform
the person to whom the information relates, in
writing, that the correction has been made.

Where a public body determines that
information referred to, in request under the
provisions of Sub-section (1) is not
inaccurate, it shall, without charge, and within
10 days of receiving the request:-

(a) make a note in the record as near as
possible to the point where the
information appears, that the accuracy
of the information is disputed by the
requester and attach the request to the
record;

(b) supply a copy of the note to the
requester without charge;

(©) notify the requester of the name and
position of the person who had
determined that the information is not
inaccurate; and

(d) notify the requester of the procedure
for applying for internal review of the
decision in accordance with the
provisions of Section 28.

In this Section, ‘inaccurate” means incorrect,
incomplete; misleading or not relevant to the
purpose for which the record is held.
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8)

9)

For the purpase of this Sedion, information
may  be @rreded by  amending,
supdementing or subjed to the provisions of
Sub-sedion (9), by deleting it.

A pubic body shal not delete information in
resporse to a request under this Sedion uriess
it has uppied to its respedive headquerters a
copy of the part of the record containing the
information which it proposes to delete; and
any such copy shal be retaned in the
headquerter.
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CHAPTER-HV

EXEMPT INFORMATION

19. Exempt®® Information from Disclosure

1) Subjed to the provisions of this Act, a pulic

13 Professor Rowat, a Canadian expert on Freedom of Information,
has put forward some important principles for a good Freedom of
Information legislation, which include, inter alia:

a) Disclosure must be the rule rather than the exception.

b) There must be narrowly defined exemptions justifying
seqegy.

A review of literature suggests that accessrights are not absol ute,
and are subjed to spedfic exemptions, which permit government
agencies to withhdd information.

The draft Freedom of Information Act, 2000in Sedion 4 govide
unlimited scope of immunity from disclosure, whereas its sub-
sedion (e) reals: ¥eaords dedared as classfied under the palicy
made by the Federa Government®. Such loosely defined
exemptions and giving the Federal Government the right to define
the scope of exemptions through pdicies would give unwarranted
latitude to the government.

The scope ad extent of exemptions from disclosure of
information hes been a subjed of heded controversies during the
course of consultations of CRCP. One view was that there shoud
not be awy kind o exemptions from pulic scrutiny, whereas
others advocated well-defined exemptions for a number of
reasons, namely puldic interests, individual privacy and |egitimate
commercia seaets. In the present draft, an attempt has been made
to define exemptions in a manner that narrows down the scope of
the dasdfied information, and restricts arbitrary exercise of
exemptions by the public bodes.
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2)

3)

4)

body shall not be required to disclose exempt
information.

A public body shall not refuse to give access
to any record, which can be made available
without disclosing exempt information where
this can be done by giving access to a copy of
the record from which the exempt information
has been deleted or by other means.

Where a record is withheld in accordance
with this Section, the concerned public body
shall, within the time-limit specified under the
provisions of Section 14(3), notify the
Requester specifying:

(a) the provisions of this Act under which
the withheld information is considered
to be exempt,

(b) the reason why the provision is
considered to be applied to the
information,

(c) the name and position of the person
responsible for the decision that the
record contains exempt information,

(d) the procedure for requesting for
internal review of the decision in
accordance with Section 28,

In the interpretation and enforcement of this
chapter, the provisions shall be construed
strictly in favour of the Requester’s right of
access to information relating to affairs of the
public body.
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5)

6)

The pulic authority will give accesto even
the exempt information where to do so is
justified in the puldic interest, while kegoing
in view both the benefit and harm which may
arise from doing so. Whether such a
disclosure is justified o not will be
determined onthe basis of the foll owing:

@ the purposes of this Act given in the
Sedion 2abowe,

(b) information indicated to an dfence
failure to adhere to a legal obligation,
or miscariage of justice

(© there is an indicaion d abuse of
authority or negled in the
performance of official duty,

(d) information relates to the hedth o
safety of an individual or the puldic or
to the eavironment.

The exempt information which has been in
existence for 20" or more yeas will be
dedassfied.

CATEGORIES OF EXEMPT INFORMATION

Defense

Information may be exempt if its disclosure would be likely
to cause grave and significant damage to the defense of
Pakistan. All other information related to armed forces and

1 Article 8 of National Archives Act, 1993appeas relevant here,
which also dtipulates 20 yeas for dedasdficdion d pulic
reards unless pedficdly exempted by the Federal Government.
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security agencies will be made available and accessible."’

21. International Relations

D

2)

Information may be exempt if its disclosure
would be likely to cause grave and significant
damage to the interests of Pakistan in the
conduct of international relations.

In this Section, ‘international relations”
means relations between Pakistan and

(a) the government of any other foreign
State; or

(b) an organisation of which only States
are members.

22. Disclosure Harmful to Law Enforcement

Information may be exempt if its disclosure is likely to

(@)
(b)

result in the commission of an offence;

harm the detection, prevention or suppression
of law information in a grave and significant
manner;

(©) reveal the identity of a confidential
source of

" Currently, the practice is to keep everything about the armed
forces, intelligence agencies and defense of the country secret.
This is unwarranted as it protects those who are incompetent,
corrupt, and involved in unlawful activities, besides creating all
kinds of speculations. It is, therefore, expedient to clearly define
what should be treated as secret and what not. CRCP is of the
opinion that only that information should be protected against
disclosure, which directly relates to combat capability or plans.

International
Relations

Disclosure
Harmful to Law
Enforcement

CRCP Publication



Privacgy and
Personal
Information

Model Freedom of Information Act, 2001

42

23.

(d)
(€)

law information;
fadlit ate an escgpe from legal custody;

harm the seaurity of any property or system,
including a building, a vehicle, a computer
system or a @mmunicdions g/stem in a
grave and significant manner.

Privacy and Personal | nformation

1)

2)

3)

4)

Information is exempt if its disclosure under
this Act would invadve the invasion o the
privagy of an identifiable individual
(including a deceaed individual) other than
the Requester.

Information is not exempt under Sub-sedion
(1) if it relates to an individual who hes
consented to its disclosure to the Requester.

Information is not exempt under Sub-sedion
(1) if it relates to an individual who is
deceaed and

@ its disclosure is in the pulic interest
insofar as it tends to indicae that the
adions of, or failure to ad by, apulic
body contributed to that individua's
deah; or

(b) the Requester is, or is requesting with
the onsent of, the individual's next of
kin.

The provisions of Sub-sedion 3 (b) shall not
apply to information relating to the hedth o
the individual which is contained in a record
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held by or on behalf of a registered medicd
praditioner who was resporsible for the cae
of the individual unless the information is
relevant to any claim which may arise out of
the patient's deah.

5) information is not exempt under Sub-sedion
(2) if it relates to an individual ading in that
individual's cgpadty as an dficer or
employeeof a pulic body except insofar as it
consists of

@

(b)

a record relating to the hedth o the
individual,

information held by the pubdic body
for the pupose of personrd
management.

24. Economic and Commercial Affairs

1) Information is exempt if and so long as its
disclosure
@ would be likely to cause grave and

(b)

significant damage to the eonamy as
aresult of the premature disclosure of
the propased introduction, abadlition a
variation d any tax, duy, interest rate,
exchange rate or any other instrument
of econamic management;

would be likely to cause significant
damage to the financial interests of the
pubdic body by giving an urreasonable
advantage to any person in relation to
a ontrad which that personis seking
to enter into with the pulic body for

Economic and
Commercial
Affairs
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2)

3)

the acquisition or disposal of property
or the supply of goods or services, or

(c) by revealing information to a
competitor of the public body, would
be likely to cause significant damage
to the lawful commercial activities of
the public body.

Information which has been compiled by a
public body for the purpose of negotiations
with its employees or their representatives in
relation to their pay or conditions of
employment, is exempt if and so long as its
disclosure would be likely to cause significant
damage to the position to be adopted by the
public body in those negotiations.

Information is not exempt under Sub-section

(D) (¢) if :-

(a) it relates to the quality, suitability or
safety of the goods or services
supplied by the public body and the
damage referred to in Sub-section
(1)(b) would be likely to result from
the exercise of more informed choice
by persons seeking to acquire those
goods or services.

(b) it consists of the results of any
investigations carried out by, or any
information supplied to, the public
body, concerning a public safety
hazard or quality of goods and/or
services damage, loss or unnecessary
inconvenience for consumers.
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4)

For the purposes of Sub-section (3)(b) ‘public
safety hazard” includes the hazard or potential
hazard to the public associated with any
product which is offered for sale or otherwise
available to the public; or with any service
provided by a public body; or with any
substance which is released into the
environment or work place or is present in
food intended for human consumption, or
with any form of public transport; or with any
installation or manufacturing process or
substance used therein, and ‘the public”
includes persons in their place of work.

25. Third Party Interest

D

2)

Information is exempt:-

(a) if it relates to commercial information
which has been obtained by the public
body from a third party who has
consistently treated it as confidential;
and

(b) if and so long as its disclosure would,
by revealing information to a
competitor of the third party, be likely
to cause significant damage to the
lawful commercial or professional
activities of the third party.

Information is not exempt under Sub-section
(1) if :-

(a) it relates to the quality, suitability or
safety of the goods or services
supplied by the third party and the
damage referred to in Sub-section

Third Party
Interest
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3)

4)

5)

(1)(b) would be likely to result from
the exercise of more informed choice
by persons seeking to acquire those
goods or services; or

(b) it consists of the results of any
investigation carried out by, or any
information supplied to, the public
body concerning a public safety
hazard or quality of goods and/or
services damage, loss or unnecessary
inconvenience for consumers.

In this Section, ‘public safety hazard” has the
same meaning as in Section 24 (4).

Information is not exempt under this section if
the third party has consented to its disclosure
to the Requester.

Notwithstanding anything contained in this
Section, a public body shall not refuse to
disclose information which consists of the
result of any investigation carried out by a
public body where such information is used
for promotional or advertisement purposes by
the third party or by the public body itself.

Information of Voluntary Organisations

Information of voluntary organisations is exempt if it
pertains to research activity of the organisation, disclosure of
which will jeopardise the functioning of the organisation or
the cause which it is pursuing, or will cause grave and
significant damage to other person.
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27. Giving o Noticeto Third Parties Giving of
Notice to Third
1) Where, in response to a request under Section Parties
12.
(a) a public body is considering giving

(b)

access to a record containing personal
information or commercial
information of a third party, and

it is reasonably practicable for it to
determine the identity and address of
the concerned third party, it shall, as
soon as is practicable and in any case
not more

than 4 days after receiving the request,
give notice to such a third party.

2) A public body shall not be required to give
notice undetSub -sectiof1)where

(a)

(b)

the aforesaid third party is the
Requester or has consented to the
disclosure of the

information to the Requester; or

the information has previously been
made public.

3) A notice under Sub-section (1) shall

(a)

state that the public body is
considering giving access to a record
containing the information in question
and describe that information;
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4)

5)

(b)

(©

(d)

(€)

in the cae of information relating to
the personal affairs of the said third
party, describe the provisions of
Sedion 23

in the cae of information relating to
the @mmercial or professona
adivities of the concerned third perty
describe the provisions of Sedion 24

in case of information d voluntary
organisation describe the provisions of
Sedion 26

inform the concerned third party that it
may, within 5 days of recept of the
notice in writing, consent to the
disclosure or may make written
representations to the public body
explaining why the information in the
record is exempt.

Within 6 days of the end d the period for
making representations referred to in Sub-
sedion (3) (e), the pubic body must dedde
whether or not to give accssto the record o
to part of the record, and give written ndice
of the dedsionto

@
(b)
@

the Requester, and
the third party concerned.

If the pubic body deddes to give
access to the reaord, the notice must
include a description d third party
concerned.
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6)

7)

(b) Within 20 chys of the day on which
notice was given bu nat ealier than
11 days of the date of natice the
pulic body concerned must give the
Requester access to the reoord
containing the information urliess
before the end d that period, the third
party has made arequest for review or
filed an apped against such adedsion
in the ourt saying that the pubic
body has dedded to dsclose
information relating to its persona
affairs or commercial adivities.

Where areview request or apped in the court
has been made, the cncerned third party shall
notify the cncerned public body in writing
within 10 dys of the day on which the natice
under Sub-sedion (4) is given, that such a
request or apped has been made, and the said
puldic body shall not give acces to such
information urtil such time, as the reviewing
authority or the ourt has natified it of the
request or apped of the complaint.

Where apubic body :-

€) has nat been able to determine the
identity and address of the relevant
third party and, as a result, has not
given a notice referred to in Sub-
sedion (1), and

(b) is of the opinion that persona
information a information relating to
such  third party's commercia
adivities is not exempt under the
provisions of Sedion 25 (1) (a) or
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8)

sedion 25 (1) (b), the designated
official shal natify it to hgher
immediately senior officia in the
pubic body, within 4 days of the date
of request and shall nat give accssto
the record containing the information
without his/her consent.

In this Sedion, %he cncerned third party®

means the person from whom the information
was obtained and/or to whom the information
relates.
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CHAPTER-V

REVIEW OF DECISIONS
28. Request for Internal Review

1) A person who has made a request to a public
body under Section 12 may request such a
body for effective internal review of any'®

'® Review mechanisms against the decisions of a public body or a
government institution for non-disclosure of required information
are central to the Freedom of Information Legislation. Such
arrangements include Information Ombudsman, Information
Commissioners, and internal review by some committee of the
concerned public body but always subject to appeal to judiciary.

The Information Commissioners or Information Ombudsman have
been provided in a variety of legislative schemes in different
countries, like Canada, Belize, Australia and New Zealand, etc. In
these legislation, Ombudsman or Commissioners may not order a

complaint be resolved in a particular manner. They generally rely
on persuasion to resolve disputes.

For exam{ﬂe, in case of Australia, the Ombudsman is responsible
for handling complaints regarding procedural failures only.
Hogevelr, appeals can be lodged with the Administrative Appeals
Tribunal.

The Freedom of Information Legislation in Canada provides a
unique arrangement by establishing two-tier judicial review
process, including the Ombudsman and the Federal Courts.
However, in some provinces the requestor can go to first tier
review, the Ombudsman, or straight to the second tier review, the
Courts.

The South African legislation on Freedom of Information under
section 74 provides for internal appeals against the decisions of a
public body. However, its section 78 allows appeal to a court

Request for
Internal Review
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decision of the body in relation to what that
person regards as involving:-

(a) a failure by the public body to comply

provided the requestor has exhausted the internal procedure
against the public body.

The Freedom of Information Act, 1997 in Thailand establishes
‘Official Information Board’, with a duty to oversee the
functioning of the Act under section 6. The Board is comprised of
13 official and 9 non-official or private members, and Prime
Minister as the Chairman of the Board.

The Indian Freedom of Information Bill, 2000, which is pending
with the Parliament puts bar on the courts and provides only for
intra-departmental appeals against the decisions of ‘Information
Officers’.

In case of Pakistan, the Freedom of Information Ordinance, 1997
and the Draft Freedom of Information Act, 2000 do not provide
any provisions for internal review.

The Information Commissioner was proposed in the CRCP’s first
draft of Freedom of Information Act circulated before the National
Consultation. However, jurists and legal practitioners were of the
opinion that such arrangements cannot issue binding decisions,
therefore, it does not appear promising to establish Information
Commissioners, given the financial cost and cumbersome
bureaucratic procedures involved in the process. However, the
need for the internal review mechanisms was also felt with the
right to appeal to the judiciary.

It is discouraging to note that in Pakistan, the intra-departmental
redress mechanisms have almost totally become redundant. People
have lost confidence in them and there is a tendency to resort to
courts instead of seeking internal review. This has clogged courts
as the cases are being filed, which should have been effectively
dealt with by the departments themselves. By proposing
provisions for internal review of decisions, it is hoped that internal
review mechanisms may get strengthened and burden on courts
may be reduced.
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with any provision of this Act, or
(b) unreasonable behaviour by the public
body in the exercise of any discretion
under this Act.
2) A request under Sub-section (1) shall
(a) be made in writing to the concerned
public body,
(b) specify the decision in respect of
which internal review is sought; and
(©) be made within 60 days of the day on
which the person making the request
first had notice of the decision.
3) Notwithstanding anything contained in this
chapter, no person shall be denied the right to
approach the court of law directly with
respect to any complaint under this Act.
Review by the

29. Review by the ‘Public Body’

D

2)

A public body to whom a request for internal
review under the provisions of Section 28 has
been made shall review the decision to which
the request relates and shall, within 14 days of
such a request:-

(a) confirm that decision or substitute a
new decision for it;

(b) notify the Requester accordingly,
stating its reasons; and

For the purposes of this Section, ‘decision”

Public Body
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3)

4)

includes any ad of, or any failure to ad by,
the pulic body.

The requester will have the right to be head
by pubic body to whom request for internal
review is made.

The officia or the anployee of the pulic
body to whom request is made under Sedion
12 shall not review the dedsion. Details in
this regard may be provided in rules under
this Act.
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CHAPTER-VI
APPEALS

30. Complaint tothe Court

Any person aggrieved by an arder of a publdic body within a
period d 60 days may file a omplaint against such order in
the respedive Court of Sesson,!” which shall dedde the cae

" One of the guidelines for Freedom of Information legislation
suggested by a Canadian expert, Dr. Rowat, is that there must be
enforcement through appeds against seaegy to some independent
arbitrator. Different kinds of enforcement medhanisms for
complaint redressal are available in the various Freedom of
Information legislation in the world. These redress medanisms
provide for appeds against the final dedsions of the pulic bodes
after having been internaly reviewed, o if a complainant is not
satisfied with the dedsions of the quasi-judicial authorities like
Information Commissoners or Ombudsman. For instance

In case of Austrdlia, the Administrative Appeds Triburals can be
approaded against the adverse dedsions of the Ombudsman, with
the posshility of further appeds on pants of law to the Federal
Court.

The Information Commisdgoner in Canadian legislation daes not
have powers to isaue binding orders. Anyone dissatisfied with the
Commisgoner can apped to the Federal Court.

The Swedish Freedom of the Press Act, 1888,which aso deds
with the freedom of information, povides two dfferent
mechanisms for appeds under Article 15. Apped against a
dedsion by a minister is lodged with the government, and apped
against the dedsion d any other authority islodged with the Court
of Law.

Complaint to
the Court
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within a period of 90 days.

31. Right to Appeal

The requester, a third party or the concerned public body, as
the case may be, will have a right to appeal to the High
Court. The High Court will also dispose off the case within a
period of 90 days.

The Freedom of Information legislation in Thailand, 1997,
establishes Information Disclosure Tribunals under section 35 in
order to consider and decide on appeals against any order
prohibiting the disclosure, which is otherwise permissible under
the legislation.

The USA Freedom of Information legislation allows a requestor to
go straight to the Court of Law instead of routing through
Information Commissioners or Ombudsman

The Freedom of Information Bill, 2000 of India only provides for
intra-departmental appeals against the decisions of Information
Officers’ without any recourse to the judiciary.

In case of Pakistan, the Freedom of Information Ordinance, 1997
and the Draft Freedom of Information Act, 2000 provide for
recourse to Mohtasib (Federal Ombudsman) against the decision
of any public body under section 7 and 9 respectively.

CRCP, however, believes that setting up of offices of Information
Commissioners will involve significant financial costs. It may also
not be possible for citizens to have access to their offices, which
may be located only in Provincial Capitals or big cities.
Furthermore, the experience of setting up quasi-judicial bodies has
not been very useful in the past in Pakistan. The institution of
Ombudsman, for instance, is generally considered a body without
enough powers to enforce its decisions. It is, therefore, appropriate
in our view to operate within the judicial system by addressing the
concerns related to expedient disposal of cases through putting
time-limits.
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32. Adjournments

The court will impose a penalty of not less than Rs. 1500 and
not more than Rs. 10,000 for each adjournment sought by
any party after five adjournments have already been taken by
any party.18

33. Burden of Proof

In any proceedings before a court, the burden of establishing
that access to record or part of a record should not be given
shall be on the public body,19 which holds the record.

34. Award of Compensations and Damages

The courts will award damages and compensations™ to

'8 CRCP is of the view that in order to discourage parties from
seeking adjournments unnecessarily or with mala fide motives to
delay proceedings, it is important to penalise them. It will help to
expedite the process of speedy disposal of cases and save the
precious time of the court as well as the other party.

" The citizens are weak vis-a-vis the public bodies in terms of
resources and access to information. Therefore, it is easy for the
public bodies to justify the reasons and prove the non-disclosure of
information.

* The provision of compensation or damages for the harm

suffered by the citizens and consumers is consistently omitted or
denied. For some reasons, the state and legislators have shied
away from providing compensation and damages as statutory
remedies. In the absence of statutory provision for such monetary
remedies, it is necessary to proceed under the civil jurisdiction,
contract and/or tort principles of law. Notwithstanding that the
Constitution of the Islamic Republic of Pakistan 1973, Article
212(1)(b), provides for the establishment of special tribunals for
tort cases, it remains a neglected and under-developed area of law

Adjournments

Burden of
Proof

Award of
Compensations
and Damages
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requesters where it is established that the pulic body is
resporsible for miscondwt by causing unlawful denial,
delay, or inconveniencein providing accessto information a
by providing information relating to a third party which was
exempt under this Act. The amourt of compensation o
damages awarded will not be lessthan Rs. 10,000 bt can
involve aty amount commensurate with the loss damage or
inconvenience occurred to a requester or a third party as a
result of such a miscondtct on the part of a public body®. In
case of repedaed reports of miscondict, puntive penalties
may be avarded.

35. Offences

Any person who destroys a record which at the time it was
destroyed was the subjed of a request, or of a wmplaint or
apped before a ourt, with the intention d preventing its
disclosure under this Act, commits an off ence punishable by
a fine of any amourt to be determined by the wurt but no
less than Rs. 10,000 o an imprisonment for a term not
excealing 2 yeas or bath.

in Pakistan. A. Saman Humayun, et a. Model Consumer
Protedion Act, 2000,CRCP: Islamabad, 2000, p.7.

In the dsence of the provison d compensation a damages,
citizens will have littl e incentive or motivation to pusue their
complaints in the ourts where they may have to spend
considerable anourt of money, time and effort to seek redress of
their legitimate complaints.

! In most of the statutes, ‘goodfaith clauses provide an excuse to
hide sheea inefficiency, incompetence or miscondwt of the
employees of the puldic bodes. They are generally interpreted in a
way that restrict courts from awarding compensations or damages.
It seams appropriate to doaway with the goodfaith clauses, and it
shoud be left to the murts to determine whether an official was
ading in goodfaith or otherwise.
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36. Dismissal of Frivolous, Vexatious and
Malicious Complaint

Where a omplaint instituted is found to be malicious,
frivolous or vexatious, the complaint may be dismissed by
Court, and fine may be impaosed onthe cmplainant up to an
amount not exceealing ten thousands rupees.

Dismissal of
Frivolous,

V exatious and
Malicious
Complaint.
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CHAPTER-VII
MISCELLANEOUS

37. Immunity to Public Interest Groups for Acts done in Goods
Faith

No suit, proseaution a other legal proceealings al lie against any requestor or
voluntary consumer organisation a pubic interest group @ members thereof
taking up adivities or cases for proteding human rights, interests of consumers,
disadvantaged groups of people or environmental interests, in resped of anything
which is, in good faith, dore or intended to be dore by such organisation a
member under this Act or under any rule or order made thereuncer.

38. Power to Make Rules

The Federal Government will by natificaion in the Official Gazette make rules
for carrying out the purposes of the Act. Where required, the Provincial and Locd
Governments will also make rules to promote the purpases of this Act and ndify
them in the Official Gazette.

39. Power to Remove Difficulties

If any difficulty arises in giving effed to the provisions of this Act, the Federal
Government may, by order in the Official Gazette, make such provisions nat
inconsistent with the provisions of this Act as appea to it to be necessary or
expedient for removing the difficulty.
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Act to have an

40. Act to have an Over-riding Effect Over-riding
Effea

The Official Seaets Act of 1923 and every other Act in force shall ceae to be
operg[ive to the extent to which they are inconsistent with the provisions of this
Act.

22 Over-riding effea of the proposed legislation was one of the most debated issues
during the @murse of CRCP consultations. Some jurists and legal praditi oners were of the
view that normal principles of law shoud apply repeding ealier laws, particularly the
Official Seaets Act, 1923.Whereas the previous government drafts gated that it shoud
be enaded in additionto the existing laws.

For instance Freedom of Information Ordinance 1997, Sedion 8, reals. &This
Ordinance shall not over-ride any other law®.

Similarly, the Draft Freedom of Information Ordinance, 2000 unér Sedion 10reads as.
aThe provisions of this Ordinance shall be in addition to, and nd in derogation d,
anything contained in any other law for the time being in force®

Keging in view this concern, CRCP believes that this Act shoud prevall
notwithstanding anything contained in any other law for the time being in force
However, total reped of existing laws, as demanded by certain querters, may not be
feasible @ these ads do contain certain provisions, which continue to be relevant. For
instance, the Official Seaet Act 1923 includes certain articles like Article 6 on
unauthorised use of uniforms; falsificaion d reports, personation, and false documents.
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Annexure |
FREEDOM OF INFORMATION ORDINANCE, 1997

Ministry of Law, Justice, Human Rights and Parliamentary Affairs
Islamabad, the 29 g anuary, 1997
No. F. 2(1)/97-Pub. The following Ordinance made by the President, is
hereby published for general information.

ORDINANCE NO. XV OF 1997
an Ordinance

WHEREAS transparency and freedom of information are the essence of good
governance and improved accessto pulblic reqrds is necessary to ensure that the
people of Pakistan are better informed abou the management of their affairs and
the Government is made more acountable to the people.

AND WHEREAS the Nation a Assmbly is not in sesgon and the President is
satisfied that the drcumstances exist which render it necessary to take immediate
adion,

NOW, THEREFORE, in exercise of the powers conferred by clause (1) of Article
89 d the Constitution d the Islamic Repubic of Pakistan, the President is pleased
to make and promulgate the foll owing Ordinance-

1. Short title, Extent and Commencement

Q) This Ordinance may be cdled the Freedom of Information
Ordinance 1997.

2 It shall extendto the whole of Pakistan.
(©)) It shall comeinto force d& once

2. Definition:- In this Ordinance, unessthere is anything repugnant to the
subjed or context,

@ ddesignated dfficia® means an dficia of a pubic office
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(b)
(©

(d)

(€)

designated under sedion 5
8Government® means the Federal Government;

dMohtasib® means the Wafagi Mohtasib (Ombudsman) appanted
under Article 3 of the Establishment of office of Wafagi Mohtasib
(Ombudsman) Order, 1983(P.O. | of 1983;

gulic office®means: -

() any Ministry, Division, dpartment or office of the
Government;

(i)  Seaetariat of the Parliament (Majlis-e-Shoora);

(i)  Any office of any Board, Commisson, Courcil, or other
body established by or under a Federal Law; and

(iv)  Any office of a body which is owned or controlled by the
Government or in which the Government has a ntrolli ng
share or interest; and

drecord® shall include drawings, computer records, phdographs,
micro-films, cinematograph films and audio and \ideo recordings.

Declaration of public record:- Subjed to the provisions of sedion, 4the
following record of all pulic offices are hereby dedared to be the puldic
record:-

@
(b)

(©)

instructions, pdiciesand guidelines,

record relating to sale, puchase, lease, mortgage, aayuisition o
transfer in any other manner of properties both movable and
immovable;

record pertaining to approvals, consents, permissons, conNCessons,
benefits, privileges, licences, contrads, permits, agreanents, and
any other advantages; and
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(d) final orders including decisions taken at all meetings.

4. Exclusions of certain record-- Nothing contained in section 3 shall apply
to the following record:-

(a) notings on the files, minutes of meetings and interim orders;

(b) record of the banking companies and financial institutions relating
to the accounts of their customers;

(c) record declared as classified under the policy made by the
Government;

(d) record relating to the personal privacy of an individual; and

(e) record of private documents furnished to a public office either on
an express or implied condition that information contained in any
such document shall not be disclosed to a third person.

5. Designated Official

(1) Every public office shall within thirty days of the commencement
of this Ordinance, designate an official for the purposes of this
Ordinance.

(2) In case no such official has been designated or in the event of the
absence or non-availability of the designated official, the person
incharge of the public office shall be the designated official.

6. Procedure for obtaining information, etc.

(1) Subject to the provision of sub-section (3), any citizen of Pakistan
may, on the payment of the prescribed fee, make written
application to the designated official for obtaining the information
contained in any public record including copy of any such record.

(2) The designated official shall within twenty-one days of the receipt
of the request supply to the applicant the required information
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3)

including copy of such record. The information from or the copy
of, any public record supplied to the applicant shall contain a
certificate at the foot that the information is correct and that the
copy is a tSrue copy of the record and such certificate shall be
dated and signed by the designated official.

Nothing contained in sub-section (1) shall apply to such public
record as has been published in the official Gazette or in the form
of book offered for sale.

Recourse to the Mohtasib:-

(D

(2)

3)

If the applicant is not provided the information or copy of the
record declared public record under section 3 within the prescribed
time or the designated official refuses to give the information or
copy on the ground that the applicant is not entitled to receive such
information or copy, the applicant may, within thirty days of the
last date prescribed for giving the information or copy or the
communication of the designated official’s order declining to give
the information or copy, file a complaint with the Mohtasib.

The Mohtasib may after hearing the applicant and the designated
official, direct the designated official to give the information or as
the case may be, the copy of the record or may reject the
complaint.

The decision of the Mohtasib shall be final.

Ordinancenot to owerride laws.---This Ordinance shall not override any
other law.

Power to make rules.---(1) The Federal Government may, by notification
in the Official Gazette, make rules of carrying out the purposes of this
Ordinance.

(2)

The rules made under this section may, among other matters,
provide for—
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(1) the fee payable for obtaining information from, and copies
of the pulic record;

(i) the form of applicaion for obtaining information from, and
copies of, the pulic record; and

(i)  the form in which information from pubic record shal be
furnished.

Faroog Ahmed Khan Leghari
President
Justice (Retd.) Akhtar Hassan
Secretary
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Annexure Il
FREEDOM OF INFORMATION ACT, 2000(Dr aft)
AN ORDINANCE to provide for transparency and freedom of information.

WHEREAS it is expedient to provide for transparency and freedom of
information to ensure that the dti zens of Pakistan have improved accessto pubic
records and for the purpose to make the Federal Government more acourtable to
its citi zens, and for matters conreded therewith or incidental thereto;

AND WHEREAS the Nationadl Assembly and the Senate stand suspended in
pursuance of the Proclamation d Emergency of the fourteenth day of October,
1999and the Provisiona Constitution Order No. 1 d 1999

AND WHEREAS the President is satisfied that circumstances exist which render
it necessary to make immediate adion;

Now, therefore, in pusuance of the proclamation d Emergency of the fourteenth
day of October, 1999,read with the Provisional Constitution Order No.1 d 1999,
aswell as order No. 9 d 1999,and in exercise of al powers enabling him in that
behalf, the President is pleased to make and promulgate the foll owing Ordinance-

1. Short title, extent and commencement: -

Q) This Ordinance may be alled the Freedom of Information
Ordinance, 2000.

(2 It extends to the whole of Pakistan.
3 It shall comeinto force d once
2. Definitions:-
In this ordinance, urnessthere is anything repugnant to the subjed or context.

a) designated officia® means an oficial of a pubic office
designated under sedion 5.
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b) dVohtasib® means the Wafagi Mohtasib (Ombudsman) appanted
under Article 3 of the Establishment of the office of the Wafaqi
Mohtasib (Ombudsman) Order, 1983(P.O.No.1 d 1983.

C) dprescribed® means prescribed by rules made under this
Ordinance

d) guMic office®means;

)] any Ministry, Division, dgpartment or office of the Federal
Government;

i) Seaetariat of Majlis-e-Shoora (Parliament);

iii) Any office of any Board, Commisson, Courxil, or other
body established by, or under, a

Federd law; and

iv) Any office of a body which is owned or controlled by the
Federal Government or in which the

Federal Government has a @ntrolli ng share or interest; and

€) drecord® shall include drawings, computer records, phdographs,
microfilms, cinematograph films and audio and video recordings.

3. Dedaration of public record:-

Subjed to the provisions of sedion 4,the following record of al puldic offices
are hereby dedared to be the pulic record, namely:-

a) instructions, pdiciesand guidelines,

b) record relating to sale, puchase, lease, mortgage, aayuisition o
transfer in any other manner of properties both movable and
immovable;
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C) record pertaining to approval, consents, permissons, concesson,
benefits, privil eges, licenses, contrads, permits, agreements, or any
other advantages; and
d) final ordersincluding dedsions taken at all medings.
4. Exclusion of certain record:-

Nothing contained in sedion 3 shall apply to the following record of all pullic
offices, namely:

a)
b)
c)

d)

€)

f)
9)

notings on the fil es;
minutes of medings,
any interim orders;

record of the banking companies and financial institution relating
to the acourts of their customers;

record dedared as clasdfied unde the palicy made by the Federal
Government.

Reaoord relating to the personal privagy of any individual; and

Reaord of private documents furnished to a pulic office ather on
an expressor implied condtion that information contained in any
such dacument shall nat be disclosed to athird person.

5. Designated official:-

D)

)

The Federal Government may, within thirty days of the
commencement of this Ordinance for every pulic office
designate and dficial for the purposes of this Ordinance

In case no such dficial has been designated or in the event of the
absence or nonravail ability of the designated dfficial, the person
incharge of the pubic office shall be the designated dfficial.
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6. Functions of designated official:-

Subject to the provisions of this Ordinance and the rules made there under and the
overall supervision and control of the Federal Government, the designated official
shall provide the information contained in any public record or, as the case may
be, a copy of any such record.

7. Applicationsfor obtaining information, etc:-

(1) Subject to sub-section (2) any citizen of Pakistan may make an
application to the designated official in the form as may be
prescribed and shall with his application, furnish such information
and documents, pay such fee and at such time as may be
prescribed.

(2) Nothing contained in sub-section (1) shall apply to such public
record as has been published in the official Gazette or in the form
of a book offered for sale.

8. Procedure for disposal of applications:- (1) Subjed to sub-sedion (2),
on recdving an application under

Section 7, the designated official shall, within twenty-one days of the receipt of
request, supply to the applicant

The required information or, as the case may be, a copy of any public
record.

3) In case the designated official is of the opinion that
(a) the application is not in the form as has been prescribed;

(b) the application has not furnished such information and documents
or has not paid such fee as has been prescribed;

(c) the applicant is not entitled to receive such information;
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(d) the required information @, as the cae may be, the required record
does nat constitute apulic record under sedion 3 or

(e the required information @, as the cae may be, the required record
constitutes a record which is excluded under sedion 4, e shall
record his dedsion in writing and the goplicant shall be informed
abou such decision within twenty-one days of the recept of the
applicaion.

4) The information from, or the @py of, any pulic recrd supgied to
the goplicant under sub-sedion (1), shal contain a cetificae & the
foat thereof that the information is corred or, as the cae may be,
the wpy is atrue @py of such pulbic record, and such cetificae
shall be dated and signed by the designated dfficial.

9. Recourse to the Mohtasib:-

(2) If the goplicant is not provided the information a copy of the
record dedared public record under sedion 3within the prescribed
time or the designated dfficia refuses to give such information a,
as the cae may be, copy of such record, onthe groundthat the
applicant is not entitle to recave such information a copy of such
record, the applicant may, within thirty days of the last date of the
prescribed time for giving such information a,, as the cae may be,
copy of such record, a the communicaion d the order of the
designated dfficial dedining to give such information a copy of
such record, file a omplaint with the Mohtasib.

2 The Mohtasib may, after heaing the gplicant and the designated
official, dired the designated dfficial to give the information a, as
the cae may be, the @mpy of the record or may reed the
complaint.

10. Ordinance not to derogate other laws:-

The provisions of this Ordinance shall be in additionto, and nd in derogation d,
anything contained in any other law for the time being in force
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11. Power to make rules:-

D

)

@

(b)

(©

The Federa Government may, by natificaion in the Official
Gazette, make rules for carying out the purposes of this
Ordinance

In particular and withou preudice to the generdity of the
foregoing powers, such rules may provide for:

the fee payable for obtaining information from, and copies of the
public record;

the form of application for obtaining information from, and copies
of, the pubic reoord; and

the form in which information from public record shal be
furnished.
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Annexure llI

Programme and Speakers

of the National Consultation on Freedom of | nformation
organised by Consumer Rights Commisson of Pakistan, in collaboration
with Friedrich-Naumann Foundation & Liberal Forum Pakistan, on

November 27-28, 2000 aHoliday Inn, Islamabad.

Day 1 Conceptual
Sesson 1 Introductory
Welcome Dr. S. H. Ansari
Trustee Consumer Rights Commission of Pakistan
(CRCP)
Ms. Gulmina Bilal
Member National Council, Liberal Forum Pakistan
Mr. Arno Keller
Resident Representative, Friedrich Naumann Foundation
(FNF)
Message Mr. Maurice Frankel
Director, Campaign for Freedom of Information, London
Orientation Mr. Salman Humayun
Director, CRCP
Sesson 2 Freedom of Information & Governance
Pakistani Context
Chair Mr. Raza Rabbani
Former Senator & Deputy Secretary General (PPP)
Panel Mr. Zafarullah Khan

Project Coordinator, FNF
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Mr. Mazhar Arif
Principal program Coordinator, Sungi Development
Foundation

Session 3 Freedom of Information & Media
Chair M. Arif Nizami
Chairman, Council of All Pakistan Newspapers Editors
Panel Mr. Agha Nasir
Consultant, GEO TV
Mr. Shafgat Munir
News Editor, The News
Session 4 Freedom of Information & Social Action Groups
Chair Dr. Sarah Tirmazi
Country Director, Action Aid Pakistan
Panel Mr. A. Tauqir Sheikh
National Program Director, Lead International Pakistan
Mr. Ghani Jaffar
Senior Research Fellow, Institute for Regional Studies
Mr. Shujaullah
Program Coordinator, Human Rights Commission of
Pakistan
Mr. Asim Akhtar
Advocacy Officer, Sustainable Development Policy
Institute
Session 5 Freedom of Information, Socio-economic
Planning & Social Research
Chair Dr. Pervez Tahir

Secretary Planning & Development Division
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Panel Dr. Tarig Rehman
Professor of Linguistics, Quaid-I-Azam University

Mr. Arshed Hussain Bhatti
Development Researcher

Ms. Sarah Javed
Liberal Forum Pakistan

Mr. Khadim Hussain
Advocacy Officer REACH

Dr. Naheed Zia
Chairperson, Department of Economics, Fatima Jinnah
Women University.

Day 2 The Draft Law
Session 6 Extent & Scope of the Proposed Law
Chair Prof. Ahmad Ali

Dean, Faculty of Law, University of Peshawar
Panel Mr. Abid Saqi

General Secretary, Lahore High Court Bar Association

Mr. Farhatullah Babar
Media Coordinator, Pakistan Peoples Party

Mr. Muhammad Sarwar Khan
Advocate & Legal Consultant for TheNetwork for
Consumer Protection in Pakistan

Session 7 Definitions & Exemptions

Chair Mr. Syed Anwar Mehmood
Federal Secretary, Ministry of Information & Media
Development
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Panel Mr. Hussain Haggani
Chairman, Communicdion Reseach Strategies
Mr. Mazhar Arif
Principal Program Coordinator, Sungi Development
Foundition
Mr. Ra Nawaz Kharal
Advocae & Member Exeautive Committee Supreme
Court Bar Association
Sesson 8 Administrative & Review Processs
Chair Justice (R) Shafi ur Rehman
Former Judge, Supreme Court of Pakistan
Panel Professor Ahmad Ali
Dean Faaulty of Law, University of Peshawar
Mr. Abid Saqi
General Seaetary, Lahore High Court Bar Association
Sesson 9 Remmmendations & Action Plan
Chair Mr. Omar Asghar Khan
Minister for Environment, Man Power, Labour, Overseas
Pakistanis & Locd Government
Repertoire Mr. Zafarullah Khan
FNF
Vote of Thanks Mr. Salman Humayun
CRCP
Mr. ArnoKeller
FNF
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CONSUMER RIGHTSCOMM ISSON
OF PAKISTAN

Consumer Rights Commission of Pakistan (CRCP), established in 1998, is an
independent, non-profit, non-political and non-governmental organization, which
is not supported by any industry or commercial sector. CRCP is the first
comprehensive consumer rights protection body in Pakistan approaching the issue
in holistic terms.

Misson Statement:

To articulate and promote the interests and rights of consumers at all socio-
economic levels, and facilitate the emergence of an organised consumer
movement in Pakistan.

Aimsand Objedives:

To encourage and support the formation of consumer groups and
organizations at all socio-economic levels of society.

To create awareness among different categories of consumers,
especially the marginalized groups about their roles, rights and
responsibilities.

To undertake advocacy and lobbying activities for the enactment
and implementation of improved legislation on consumer
protection.

To intervene on behalf of consumers, while seeking active support
and participation of existing consumer groups, where a regulatory
or redress framework is available.
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To encourage greaer coordination among civil society initiatives
andindividual effortsfor consumer protedion.

To improve understanding of existing and emerging issues
concerning the cnsumer protedion at the grassroots and pdicy-
making levels.

To take @propriate measures to chedk unfair trade pradices
including mideading produwct information, and supdy of
substandard goods and services.

For information, suggestions, complaints, membership and dorations:

CONSUMER RIGHTS COMMISSION OF PAKISTAN
P.O. Box 1379,1slamabad, Pakistan.

E-mail: crcp@comsats.net.pk

Web Site: http://crcp.sdnpk.ag
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